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New Mexico Defense Lawyers Association (NMDLA) is the
only New Mexico organization of civil defense attorneys. We
currently have over 400 members. A common misconception
about NMDLA is that its membership is limited to civil defense
attorneys specializing solely in insurance defense. However,
membership in NMDLA is open to all attorneys duly licensed
to practice law in New Mexico who devote the majority of their
time to the defense of civil litigation. Our members include
attorneys who specialize in commercial litigation, employment,
civil rights, and products liability.
The purpose of NMDLA is to provide a forum where New
Mexico civil defense lawyers can communicate, associate, and
organize efforts of common interest. NMDLA provides a professional association of New Mexico civil defense lawyers dedicated
to helping its members improve their legal skills and knowledge.
NMDLA attempts to assist the courts to create reasonable and
understandable standards for emerging areas of the law, so
as to make New Mexico case law dependable, reliable, and a
positive influence in promoting the growth of business and the
economy in our State.
The services we provide our members include, but are not
limited to:
• Exceptional continuing legal education opportunities,
including online seminars, with significant discounts
for DLA members;
• A newsletter, Defense News, the legal news journal for
New Mexico Civil Defense Lawyers;
• Members‘ lunches that provide an opportunity to
socialize with other civil defense lawyers, share ideas,
and listen to speakers discuss a wide range of issues
relevant to civil defense attorneys;
• An e-mail network and website, where members can
obtain information on judges, lawyers, experts, jury
verdicts, the latest developments in the law, and other
issues; and
• An Amicus Brief program on issues of exceptional interest to the civil defense bar.
The opinions expressed in our published works are those of the
author(s) and do not reflect the opinions of NMDLA or its Editors.
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MESSAGE FROM THE PRESIDENT
By Juan M. Marquez, Jr.
Rodey, Dickason, Sloan, Akin, & Robb, P.A.

Dear Members,
Fall is always my favorite time of
year. Football is back, cooler weather
provides relief from the hot summer, we
get the beautiful leaves changing along
the Bosque, and, if you are anything like
me, it provides a good time to reflect on
the year that has been and what is next.
For NMDLA, we have had a great
year! We were able to get back to in-person seminars and provide our membership with some great CLE content. Whether it
was through our free webinar CLE’s or actually going in-person
to the Annual Meeting, the NMDLA has been hard at work to
ensure that our membership has been able to get CLE credit
and obtain interesting and useful information to utilize in our
everyday practice.
Speaking of our Annual Meeting, NMDLA was honored to
present the Outstanding Lawyer of the Year award to James H.
Johansen, and the Outstanding Young Defense Lawyer of the
Year award to Brandon M. Meyers. If you missed the presentation
of the awards by their close colleagues, both attorneys were
more than deserving of the awards. NMDLA always takes great
pleasure in presenting these awards because it honors attorneys
who are committed to our defense bar.
Looking forward, we still have plenty of opportunities for
our membership. We will be hosting a third webinar for CLE
credit in November 2021. The webinar will be focused on attor-

ney well-being, something that we all can benefit from as we
close out the year and try to get through the holiday season.
We will also be having a Bad Faith and a Civil Rights seminar to
close out 2021. All of these programs will provide that much
needed CLE credit for our members. In addition to the CLE credit,
however, the content is exceptional and interesting. We hope
that you can join us for these programs.
If you have been following NMDLA, you also know that
we renewed our Brownbag Roundtable discussions. We will be
having at least one more discussion in 2021 and hope that you
can join in for the conversation. The topics are always interesting
and it takes no time away since you can join in from anywhere
that you have phone service.
As you can see, it was a great year and I look forward to the
good things to come. This includes having our new President,
Christina L. Brennan, take over the reins of NMDLA. Christina has
been on the Board of Directors for several years and is ready and
eager to continue to lead NMDLA forward!
Thank you all for the continued support of our organization.
We hope that you are taking advantage of the opportunities
that are available with your membership. As always, please do
not hesitate to contact me if you have any questions or input
regarding NMDLA.
Juan M. Marquez, Jr.
Rodey, Dicakson, Sloan, Akin, & Robb, P.A.
2021 NMDLA President
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Winners, Losers, and the Unaffected: House Bill 75,
“The Modernizing of the Medical Malpractice Act”
By James C. Wilkey
Dixon • Scholl • Carrillo • P.A.

New Mexico’s Medical Malpractice Act (“MMA”) has been
overhauled by House Bill 75, “An Act Relating to Medical Malpractice; Clarifying and Modernizing the Medical Malpractice
Act[.]”1 The Bill was passed into law on April 1, 2021. The Bill’s
implementation is staggered. Sections 7, 13, and 14 of the Bill go
into effect on July 1, 2021. And sections 1 through 6, 8 through 12,
and 15 through 17 go into effect on January 1, 2022. The purpose
of the MMA, which “is to promote the health and welfare of the
people of New Mexico by making available professional liability
insurance for health care providers in New Mexico[,]” NMSA
1978, Section 41-5-2, remains unchanged and intact following
the Bill’s passage.
The MMA’s overhaul expands the definition of “health care
provider” to include certified nurse practitioners, clinical nurse
specialists, certified nurse-midwives, and the facilities, if incorporated in New Mexico, that employ them. From the perspective
of certified nurse practitioners, clinical nurse specialists, certified
nurse-midwives, and those New Mexico facilities that employ
them, House Bill 75 is a win to the extent it affords them protections under the MMA.
In addition, the Bill adds new definitions for “hospital[,]”
“independent provider[,]” “outpatient health care facility[,]”
and “occurrence[.]” A “hospital” is defined as “a facility licensed
as a hospital in this state that offers in-patient services, nursing
or overnight care on a twenty-four-hour basis for diagnosing,
treating and providing medical, psychological or surgical care for
three or more separate persons who have a physical or mental
illness, disease, injury or a rehabilitative condition or are pregnant and may offer emergency services.” Notably, the definition
expressly includes “a hospital’s parent corporation, subsidiary
corporations or affiliates if incorporated or registered in New
Mexico; employees and locum tenens providing services at the
hospital; and agency nurses providing services at the hospital[.]”
The inclusion of parent corporations, subsidiaries, and affiliates
contains an inherent ambiguity; namely, it is unclear whether
(1) the business that owns the hospital must be incorporated
1

2

or registered in New Mexico in order for its parent corporation,
subsidiaries, and affiliates to be covered under the MMA or (2)
the parent corporations, subsidiaries, and affiliates, in addition to
the business that owns the hospital, must also be incorporated
or registered in New Mexico for the MMA’s protections to apply.
This ambiguity will likely be addressed through future litigation.
However, until the breadth and scope of this provision is settled,
it is unclear whether out-of-state parent corporations, subsidiaries, and affiliates are included under the MMA’s protections if
they are not actually incorporated or registered in New Mexico.
As to parent corporations, subsidiaries, and affiliates that are
incorporated or registered in New Mexico, this is an obvious
win to the extent it affords them protections under the MMA.
An “independent provider” is defined as “a doctor of medicine, doctor of osteopathy, chiropractor, podiatrist, nurse
anesthetist, physician’s assistant, certified nurse practitioner,
clinical nurse specialist or certified nurse-midwife who is not an
employee or not an agent of a hospital or outpatient health care
facility.” This definition expressly includes business entities that
are not hospitals or outpatient health care facilities that employ
or consist of members “who are licensed or certified as doctors
of medicine, doctors of osteopathy, chiropractors, podiatrists,
nurse anesthetists, physician’s assistants, certified nurse practitioners, clinical nurse specialists or certified nurse-midwives
and the business entit[ies] employees.” Business entities who
are included in the definition of an “independent provider” are
not subject to incorporation or registration requirements in New
Mexico. Therefore, from the perspective of “independent providers” and the businesses that employ them, House Bill 75 is a
victory to the extent it affords them protections under the MMA.
An “outpatient health care facility” is defined as “an entity
that is licensed pursuant to the Public Health Act[2] as an outpatient facility, including ambulatory surgical centers, free-standing emergency rooms, urgent care clinics, acute care centers and
intermediate care facilities and includes a facility’s employees,
locum tenens providers and agency nurses providing services

Unless otherwise noted, all quotations reference in this article are taken from House Bill 75. See H.B. 75, 55th Leg., 1st Sess. (N.M. 2021), available at https://
nmlegis.gov/Sessions/21%20Regular/bills/house/HB0075.pdf.
See NMSA 1978, §§ 24-1-1 to -4-41.
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at the facility.” As defined above, “[i]ndependent providers” are
expressly excluded from the definition. On its face, the inclusion
of outpatient health care facilities, e.g., birth centers, shelter
care homes, mental health centers, and residential treatment
centers, is a clear win for these providers to the extent House
Bill 75 affords them protections under the MMA.
An “occurrence” is defined as “all injuries to a patient caused
by health care providers’ successive acts or omissions that combined concurrently to create
a malpractice claim[.]” This
definition may have been
intended to expand the
definition of occurrence to
include application of the
continuing violation doctrine
– an equitable doctrine arising from employment law
cases. As the United States
Court of Appeals for the
Tenth Circuit has observed:
“This doctrine applies
when the plaintiff’s claim
seeks redress for injuries
resulting from a series of separate acts that collectively
constitute one unlawful act,
as opposed to conduct that is a discrete unlawful act. Stated
differently, one violation continues when the conduct as a whole
can be considered as a single course of conduct. The utility of
the continuing violation doctrine lies in the fact that as long as
one of the separate wrongful acts contributing to the collective
conduct occurs within the filing period, a court may consider
the entire time period — including those separate acts falling
outside the filing period — for the purposes of determining
liability.”3
If, in fact, the continuing violation of doctrine is now a part
of the MMA, then the three-year statute of repose may be significantly weakened by application of the doctrine. In addition,
the definition of “occurrence” will likely expand patients’ total
recovery in malpractice actions if the patient was exposed to
additional or enhanced injuries or harms as a result of providers’
separate acts or omissions.4 This is a triumph for patient-plaintiffs
who may have been harmed by providers’ malpractice, particularly for those patient-plaintiffs who may not immediately
discover the harm was caused by their medical providers.
To qualify for protections under the MMA, proof of insurance in an amount of “at least $200,000 per occurrence or for an
individual health care provider, excluding hospitals and outpa3

4

5

tient health care facilities, by having continuously on deposit the
sum of six hundred thousand dollars ($600,000) in cash” has now
been changed to require proof of insurance in an amount of “at
least two hundred fifty thousand dollars ($250,000) per occurrence or by having continuously on deposit the sum of seven
hundred fifty thousand dollars ($750,000) in cash.” As was the
case before, hospital and outpatient health care facilities who
seek to be covered under the MMA shall be subject to charges
intended to benefit the patient’s compensation fund following
actuarial studies performed
by the Superintendent of
Insurance.
Monetary damages in
malpractice cases have significantly expanded. After
January 1, 2022, the aggregate amount for damages
per occurrence, with the
exception of punitive damages 5 and future medical
care and related benefits, will
be capped at $750,000 – up
from $600,000. After January
1, 2023, the per occurrence
limit shall be adjusted annually by the consumer price
index for all urban consumers. As to hospitals and outpatient
health care facilities, the per occurrence aggregate amount for
damages shall be raised incrementally to $4,000,000 in 2022,
$4,500,000 in 2023, $5,000,000 in 2024, $5,500,000 in 2025, and
$6,000,000 in 2026. After January 1, 2027, the per occurrence
limit shall be adjusted annually by the consumer price index
for all urban consumers. In addition to these cap modifications,
awards of future medical expenses in malpractice claims will
now be recoverable and all awards of past and future medical
care and related benefits shall not be subject to limitation of any
kind; although a provider’s individual liability will be limited to
the applicable per occurrence limit of $250,000 – recoveries in
excess of that limit will be paid by the patient’s compensation
fund. This is a win for patient-plaintiffs, particularly those that
suffer catastrophic harm or damage as a result of a provider’s
malpractice. Individual providers are somewhat affected by the
increased caps but the big losers are hospitals and outpatient
care facilities.
Finally, several mechanisms are built into House Bill 75 that
appear intended to permit time for the patients’ compensation
fund to increase its reserves. The inclusion of additional providers is a long overdue change and should have the effect of
providing additional finances for the fund. A glaring omission
in House Bill 75 is the fact that it does nothing to limit, or in any

Hamer v. City of Trinidad, 924 F.3d 1093, 1098–99 (10th Cir. 2019), cert. denied sub nom. City of Trinidad, CO v. Hamer, 140 S. Ct. 644 (2019) (internal citations and
quotations omitted); cf. Charles v. Regents of N.M. State Univ., 2011-NMCA-057, ¶ 11, 150 N.M. 17, 256 P.3d 29 (“[T]he continuing violation doctrine [is] an equitable
doctrine permitting a plaintiff to bring an otherwise untimely claim.”).
House Bill 75 also includes a new provision in NMSA 1978, Section 41-5-6(J), which states: “The term ‘occurrence’ shall not be construed in such a way as to limit
recovery to only one maximum statutory payment if separate acts or omissions cause additional or enhanced injury or harm as a result of the separate acts
or omissions. A patient who suffers two or more distinct injuries as a result of two or more different acts or omissions that occur at different times by one or
more health care providers is entitled to up to the maximum statutory recovery for each injury.” In light of this change, defense lawyers can expect an uptick
in litigation as to the question of whether a provider engaged in separate acts or omissions that cause additional or enhanced harm to the plaintiff-patient.
Punitive damages continue to remain recoverable solely against the provider. See NMSA 1978, § 41-5-7(H).
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way impact, an insurer’s ability to pass the cost of increased
claims’ limits onto the providers it insures. Despite the MMA’s
purpose of “making available professional liability insurance for
health care providers in New Mexico[,]” nothing in House Bill
75 appears to make professional liability insurance less costly
or more available. Presumably, with increased damages’ caps
comes increased premium costs, assuming insurance is not
subject to reasonable and appropriate regulation. In the absence
of reasonable and appropriate regulation, increased premiums
will surely be passed onto individual providers, hospitals, and
outpatient facilities – thereby making it more difficult and costly
to obtain insurance.
As with any piece of legislation, House Bill 75 is the product
of compromise and there will certainly be winners and losers as
a result. However, this author believes that the most troubling
aspects are the foregoing issues which House Bill 75 does not
appear to address.6 Unfortunately, only time will tell whether
these issues will be problematic. In the meantime, House Bill
75 remains an overhaul of the MMA that will significantly affect
litigants going forward.

6

These concerns could well be unjustified if, in fact, the Superintendent of Insurance imposes, or intends to impose, appropriate and reasonable regulation that
would impose limits on an insurer’s ability to increase premiums on medical providers in New Mexico. However, regulations imposed by the Superintendent
of Insurance are outside the scope of this article.
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Keep Reptile Theory out of
the Courtroom
By David R. Kott, Natalie H. Mantell, and Meghan McSkimming

David R. Kott is a partner in the Newark, New Jersey, office of McCarter & English LLP
and focuses his practice on defense of product liability cases involving consumer
products, industrial equipment, pharmaceuticals, and medical devices. He is the
only attorney in New Jersey to be named a Fellow of the American College of Trial
Lawyers and of the American Academy of Appellate Lawyers. Natalie H. Mantell
is also a partner in McCarter’s Newark office. She is one of the state’s leading
pharmaceutical and medical device mass tort defense attorneys and regularly
handles appellate matters for clients in various practice areas. Ms. Mantell currently serves as DRI’s State Representative for New Jersey,
and is a past President of DRI’s SLDO, the New Jersey Defense Association. Meghan McSkimming is an associate in McCarter’s products
liability, mass torts & consumer class actions practice group, who represents a wide range of clients in state and federal court litigations.

Reptile Theory in a “Nutshell”
To attorneys who defend personal injury or product liability claims, reptile theory is all too familiar. Plaintiffs’ counsel
The reptile theory, first articulated by David Ball and Don C.
across the country have used this tactic during trial to elicit an
Keenan
in their book, Reptile: The 2009 Manual of the Plaintiff’s
emotional “fight or flight” response from jurors to invite them
Revolution, is based on the idea that humans
to decide cases based on their desire to protect
have a primitive portion of the brain, similar to
themselves, their loved ones, or the larger comAs
defense
attorneys,
reptiles, that is conditioned to pursue safety and
munity from danger, instead of the evidence
survival. Plaintiffs’ attorneys attempt to influence
we need to expose
presented and the law governing the claims at
the jury’s decisions, and hopefully achieve a
issue. Put another way, reptilian tactics cause
the reptile theory.
successful verdict, by speaking to that “reptiljurors to make decisions using the part of the
We need to educate
ian” portion of the jurors’ brains. Some reptilian
brain used to survive, rather than the part used
the judiciary as to
arguments paint the defendant as hazardous,
for intelligent thought.
why these tactics are
dangerous, or as a menace to society. Others are
improper before trial
more subtle, but they can still affect the jury’s
Much has been written about defending
ability to remain impartial. For example, plainagainst this strategy during opening statements
so that jurors decide
tiffs’ counsel may argue that a defendant failed
and closing arguments, and through witness
cases based on facts,
to heed a “red light” or “stop sign” during prodexamination, but little has been written about
not fear.
uct development. Counsel may also use “we”
using legal arguments to prevent these tactics
or “us” to connect the jury with the plaintiff (or
from entering the courtroom in the first place. As
even counsel), and to distance themselves from
defense attorneys, we need to expose the reptile
the impliedly dangerous defendant.
theory. We need to educate the judiciary why these tactics are
improper before trial so that jurors decide cases based on facts,
Some trial courts have resisted precluding the use of reptile
not fear. This article offers some legal arguments that defense
tactics pretrial because this theory can be viewed as obscure.
attorneys can include in pretrial motion practice to keep reptile
See, e.g., Phillips v. Dull, No. 2:13-cv-384-PMW, 2017 U.S. Dist. Lexis
theory out of our courts of law. Because these arguments are
90020, at *7 (D. Utah June 12, 2017) (“With regard to arguments
based on state law, and reading a fifty-state survey is a drag,
based on the ‘reptilian brain,’ the court finds that Defendants
we have provided key American Law Reports articles, federal
have not shown with sufficient particularity what Plaintiff’s
rules, and a few cases as resources for you to make the same
counsel should be precluded from saying at trial.”); Dorman v.
arguments using the applicable law from your own jurisdiction.
Anne Arundel Med. Ctr., No. MJG-15-1102, 2018 U.S. Dist. Lexis
89627, at *17 (D. Md. May 30, 2018) (denying the defendant’s
motion because it “is premature and presents vague challenges
Defense News
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to Plaintiffs’ style of argument rather than to any evidence that
Plaintiffs intend to introduce”).
However, in a recent decision in the Northern District of
Indiana in a wrongful death case, after a fatal trucking accident,
the defendants successfully moved for a protective order to prohibit the plaintiff’s attorneys from asking reptilian questions (“i.e.,
questions about the existence of and purpose for alleged ‘safety
rules’”) during the company witness deposition. Estate of Richard
McNamara v. Navar, No. 2:19-cv-109, 2020 U.S. Dist. Lexis 70813,
at *1–2, *5 (N.D. Ind. Apr. 22, 2020). The defendants argued that
such questioning would be used to “create confusion around the
defendants’ applicable duty of care by attempting to replace it
with safety rules” and that it lacked “any tangible connection to
the scope of permissible discovery.” Id. at *2, *5. In granting the
defendants’ motion, the court observed that the plaintiff merely
made conclusory assertions that the line of questioning could
yield discoverable information without indicating what evidence
was sought and that the plaintiff failed to address issues raised in
the defendants’ motion, such as how reptile theory questions or
questions that the plaintiff’s counsel previously asked in a related
deposition would lead to discoverable information.

treat a common illness that the jurors or their loved ones may
easily suffer from, thereby triggering an emotional reaction. For
example, in one recent trial, the plaintiff’s counsel argued that
the defendant was “deliberately putting [people] in danger,
deliberately not telling the truth to doctors and patients when
they knew” that the product would harm people, and the jury
should deter the defendant “from doing that in the future.” In
essence, the plaintiff’s counsel improperly alluded to the larger
community who received the defendant’s product, and implied
that the jury should protect all of those people rather than focusing only on the plaintiff. Such statements not only tempt jurors
to disregard the evidence presented and render a verdict based
on their emotional ties to the community, they also trigger the
jurors’ reptilian brains because they instill a sense of imminent
danger or harm. Because many reptilian arguments violate the
golden rule, defense attorneys can rely on that legal principle
to preclude them from trial.
Speculation and Hypothetical Nonparties

Similar to the Golden Rule arguments, sometimes plaintiffs’ attorneys attempt to admit evidence or make comments
regarding other members of the community who may have
Nevertheless, in light of the general dearth of precedent
been injured by the defendant’s product. Defense counsel can
explicitly addressing reptilian arguments and some courts’
move in limine to preclude reference to such hypothetical nonunfamiliarity with the theory, invoking familiar legal arguments,
parties. Although, as mentioned above, there is little case law
such as seeking the exclusion of “golden-rule” arguments, specaddressing reptile theory directly, there is law supporting the
ulation, evidence that will lead to juror confusion, and character
contention that the jury’s role as fact finder requires the jurors
evidence, may be helpful in a motion to bar reptilian tactics.
to analyze the evidence presented, determine the credibility
of the witnesses, and reach a decision on liability and damages
Golden-Rule Arguments
for the specific case at bar. See, e.g., Model Civ. Jury Instr. 3d Cir.
1.1, 1.5, 1.6, 1.7, 1.10, & 3.1. Furthermore,
“Golden-rule” arguments ask jurors to
defense counsel can emphasize that a
imagine themselves, a loved one, or memSimilar to the Golden Rule
plaintiff has the burden to prove his or her
bers of the community in the plaintiff’s
arguments, sometimes
claim based on the facts and evidence at
shoes and to render a verdict from that
issue in the case, and not based on mere
plaintiffs’ attorneys attempt
personal, emotionally driven perspective.
speculation and conjecture. See Fed. R.
to admit evidence or make
Evid.
602 (requiring witness testimony
Courts preclude these arguments
comments regarding other
to
be
based on personal knowledge). To
due to their prejudicial effect on a defenmembers of the community
that
end,
a jury should not be permitted
dant’s right to a fair trial because such
who
may
have
been
injured
to
speculate
about hypothetical injuries
tactics may persuade jurors to decide the
by
the
defendant’s
product.
to
anyone,
particularly
an unknown,
case based on sympathy for the plaintiff,
unnamed
person
other
than
the plaintiff.
Defense counsel can move in
or prejudice or bias against the defendant,
rather than based on the evidence and
limine to preclude reference to
There are also constitutional grounds
the law. See 33 Fed. Proc., L. Ed. §77:268
such hypothetical nonparties.
that support preclusion of such improper
(2019). See also Stein Closing Arguments,
reptilian tactics, particularly if plaintiffs’
Golden Rule, §1:83 (2018–19 ed.); L.S. Tellier,
counsel claim that such “evidence” is relAnnotation, Prejudicial Effect of Counsel’s Argument, in Civil Case,
evant to punitive damages. Indeed, the due process clause
Urging Jurors to Place Themselves in the Position of Litigant or to
of the Fourteenth Amendment, which provides a check on
Allow Such Recovery as They Would Wish if in the Same Position,
punitive damages awards, forbids plaintiffs from suggesting at
70 A.L.R.2d 935 §§3[a] & 3[b] (1960 & Supp. 2019); 75A Am. Jur.
trial that other hypothetical, nonparty plaintiffs be considered.
2d, Trial, §540 (2019); Kevin W. Brown, Annotation, Propriety and
The due process clause “prohibits the imposition of grossly
Prejudicial Effect of Attorney’s “Golden Rule” Argument to Jury in
excessive or arbitrary punishments on a tortfeasor.” State Farm
Federal Civil Case, 68 A.L.R. Fed. 333 (1984 & Supp. 2019).
Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408, 416 (2003). To ensure
that a defendant is not deprived of that constitutional right,
Many reptilian arguments are improper golden-rule arguthe United States Supreme Court established three guideposts
ments, and as such, defense attorneys can, based on that
under which all punitive damages awards must be analyzed: (1)
ground, preclude some common reptile tactics, such as referthe reprehensibility of the defendant’s conduct; (2) the puniring to a large group of people who are similarly situated to the
tive-to-compensatory damages ratio; and (3) the civil penalties
plaintiff, or arguing that the defendant’s product was used to
8  Defense News
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that are authorized for similar misconduct. Id. at 418 (citing BMW
of North Am., Inc. v. Gore, 517 U.S. 559, 575 (1996)). Courts must
“ensure that the measure of punishment is both reasonable and
proportionate to the amount of harm to the plaintiff and to the
general damages recovered.” Id. at 426 (emphasis added).
These cases require that the evidence presented to the jury
must have a nexus to the plaintiff’s injuries. In State Farm, the
Supreme Court explicitly forbade counsel from arguing to the
jury that a defendant should be punished based on harm to the
community at large. It noted,
A defendant should be punished for the conduct that
harmed the Plaintiff, not for being an unsavory individual
or business. Due process does not permit courts, in the
calculation of punitive damages, to adjudicate the merits
of other parties’ hypothetical claims against a defendant
under the guise of the reprehensibility analysis.
State Farm, 538 U.S. at 423.
Similarly, in Philip Morris USA v. Williams, the Supreme Court
held that a punitive damages award based on the jury’s desire
to punish the defendant for potentially harming other individuals in the community (not parties to the suit) violated the
defendant’s due process rights. 549 U.S. 346, 349, 353 (2007). It
explained, “a defendant threatened with punishment for “injuring a nonparty victim has no opportunity to defend against the
charge.” Id. at 353–54. Furthermore, permitting punishment for
potentially injuring nonparty victims will force the jury to speculate. Id. at 354 (“How many victims are there? How seriously
are they injured? Under what circumstances did injury occur?”).
Critically, “[e]vidence of actual harm to nonparties” is relevant
to reprehensibility because it “can help show that the conduct
that harmed the plaintiff also posed a substantial risk of harm
to the general public.” Id. at 355. However, “a jury cannot go
further than this and use a punitive damages verdict to punish
a defendant directly on account of harms it is alleged to have
visited on nonparties.” Id.
In sum, defense attorneys can move in limine to preclude
reptilian tactics by relying on law prohibiting references to
hypothetical nonparties.
Juror Confusion
Plaintiffs’ attorneys often use reptilian tactics to confuse and
mislead the jury regarding the proper legal standards that apply
in any given case, which defense counsel can move to prevent
before trial. Plaintiffs’ attorneys may seek to introduce evidence
of internal safety rules or standards, and even deposition testimony from corporate representatives that describe a more
rigorous internal standard than the law requires. Such tactics
improperly suggest that the defendant should be found liable
because it violated its own internal safety protocols. However,
a corporation’s internal safety criteria may be more stringent
than the applicable industry standards or the governing regulations, which provide the appropriate parameters for a jury
to determine liability. Indeed, “liability is not predicated on a
company’s compliance with its own credos or rules; liability
is instead predicated on the legal standards of the case.” In re
Ethicon Inc. Pelvic Repair Sys. Prods. Liab. Litig., MDL No. 2327,

2016 WL 4493685, at *3 (S.D. W.Va. Aug. 25, 2016). In In re Tylenol
(Acetaminophen) Marketing, Sales Practices, and Prod. Liab. Litig.,
a federal district court rejected an attempt by an expert witness
to rely on the defendant’s credo because it exceeded the applicable legal standards of care. MDL No. 2436, 2016 WL 807377, at
*8 n.22 (E.D. Pa. March 2, 2016). The court in that case explained:
The defendants’ own credo should not be held out as the
legal standard by which it should conduct its affairs. See
Johnson v. Mountainside Hospital, 239 N.J. Super. 312, 323
(App. Div. 1990) (“It was potentially misleading because it
attempted to exalt the exhortatory statement in the by-laws
of the Hospital into the legal standard for determining
whether or not the defendant physicians committed malpractice. The relevant legal standard is defined by law.”).
Plaintiffs’ attorneys have also relied on overgeneralized
safety rules as the threshold for proving a product-defect claim.
For example, they may ask overgeneralized deposition questions, or argue before the jury that “a company should not
disseminate a product that can put patients at risk.” Attempting
to ground their case in generalized “safety rules” that appeal to
jurors’ emotions and fears rather than the relevant legal standards is another reptilian tactic that courts should prevent. In
seeking to preclude these arguments in their pretrial motions,
defense counsel can rely on the above caselaw and law within
their jurisdiction that gives trial judges discretion to exclude evidence that will confuse the jury. See, e.g., Fed. R. Evid. 403 (giving
courts discretion to exclude relevant evidence if its probative
value is substantially outweighed by the risk of juror confusion).
Character Evidence
Plaintiffs’ counsel often rely on the familiar “profits over
safety” theme, which stems from basic reptile theory principles.
Such statements target the reptilian portion of a juror’s brain
by creating a false sense that the defendant is driven solely by
increasing profits and will sacrifice patient safety to make more
money. Defense attorneys can assert in pretrial motions that
such arguments amount to character evidence, which is typically inadmissible to prove liability under the Federal Rules of
Evidence. See Fed. R. Evid. 404. Indeed, character evidence is not
admissible to prove specific conduct, except when evidence of
a person’s character or trait of character is an element of a claim
or defense. See, e.g., Am. Nat’l Watermattress Corp. v. Manville, 642
P.2d 1330, 1336 (Alaska 1982) (citing Alaska R. Evid. 404 & 405(b))
(holding that the trial court erred when it admitted evidence of
the defendant’s postaccident conduct and rejecting the argument in support of admission as an improper “attempt to use
character evidence to prove specific conduct”). Particularly in
product liability cases, a corporate defendant’s character trait
has no bearing on the plaintiff’s claims and thus would only serve
to confuse the jury and prejudice the defendant. See, e.g., In re
DePuy Orthopaedics, Inc., Pinnacle Hip Implant Prod. Liab. Litig.,
888 F.3d 753, 784–86 (5th Cir. 2018); In re Testosterone Replacement Therapy Prods. Liab. Litig. Coordinated Pretrial Proceedings,
MDL No. 2545, 2017 WL 2313201, at *2–3 (N.D. Ill. May 29, 2017)
(citing Fed. R. Evid. 404(b)) (excluding “evidence of [the defendant’s] alleged improper conduct with respect to… another of its
drugs [as] inadmissible evidence of [the defendant’s] corporate
character”).
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Litigation Risk Mitigation: A Call to In-House Counsel

that the company is going above and beyond what is required.
Then, if litigation ensues and, despite defense counsel’s efforts,
a judge allows the plaintiff’s counsel to rely on these documents
to make reptilian arguments, defense counsel can rely on the
very same evidence to assert that the company does care about
safety and wants to do the right thing to help people. Having
these types of statements in the documents themselves lends
credibility to defense counsel’s arguments, enabling jurors to
feel safe, reject their emotional response, and use the intelligent
portion of their brains to decide the case—hopefully in favor
of the defendant.

In-house counsel have a unique opportunity to prevent
plaintiffs’ attorneys from relying on reptilian arguments, particularly those that attempt to transform internal corporate policies
and procedures, sales training materials, and other product-related materials into evidence of the applicable legal standards.
Long before litigation ensues, in-house counsel have the ability
to advise their business clients to track industry standards and
governing regulations as closely as possible in those internal
documents. If there is a desire to create more stringent requirements, as often occurs, language can be included to make clear
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Human Fatigue Risk Management in Workplace
Settings: Implications for Litigation
By Chason J. Coelho, Sunil D. Lakhiani, and Delmar R. “Trey” Morrison, III
Exponent

Introduction
Human fatigue is a peculiar issue for workplace safety and
risk management. Scientific and industry literature has linked
fatigue to adverse health and performance effects, but organizations, individuals, and regulators alike have struggled to manage
fatigue risks. Here we describe several challenges of fatigue risk
management and review a new approach being adopted: the
fatigue risk management system (FRMS). We also point out that
as the FRMS sees more widespread adoption, companies are
starting to face a new fatigue-related challenge – legal liability
related to fatigue management.
A brief review of fatigue is given below. An example of a
high-profile industrial incident involving fatigue follows, with
relevant statistics, some specific challenges of fatigue management, historical context, and implications for litigation noted
thereafter.
Human Fatigue
Fatigue is a state of reduced mental or physical performance
capability that results from sleep loss, circadian challenge, difficult task factors, or a combination thereof.1,2 Figure 1 illustrates
that mental and physical fatigue serve as a link between fatigue
hazards (e.g., long commutes, shiftwork, etc.) and accidents.
A high-profile incident involving fatigue entailed an explosion and subsequent fire at the BP Texas City Refinery in 2005;
fifteen people perished, and 180 were injured.3 An investigation
by the U.S. Chemical Safety and Hazard Investigation Board
found that the board operator had worked 12-hour shifts for
1
2

3
4
5

6

7

Figure 1. Fatigue-related incident event chain – adapted from Coelho et al. (2019)

at least 29 consecutive days, and the report suggested that
fatigue-related human error contributed to the incident.3 The
company had neither a corporate nor a site-specific fatigue-prevention policy at that time, and its contract with the labor union
specified a minimum number of work hours each week but
not a maximum.3 This incident directly led to significant fines,
settlements, business interruption, and corporate governance
changes for BP. Fatigue played a part.
Research has statistically linked workplace fatigue and workplace fatalities and injuries. For example, one study reported
that of the approximate 360,000 fatalities and 960,000 injuries
that occur in workplaces worldwide each year, about 13% can
be attributed to fatigue in some way.4 It also appears that almost
one quarter of the U.S. adult population experiences significant sleep problems.4 Reduced sleep and longer work hours
are associated with greater injury risk5, and nighttime workers
are almost three times more likely to be injured than daytime
workers.6 Jobs that require overtime are also associated with
a 61% higher injury rate compared to jobs without overtime.7

“Fatigue-Risk Management Systems (FRMS): Implementation Guide for Operators,” ICAO / IATA / IFALPA, 1st Ed., 2011.
American Petroleum Institute, “API Recommended Practice 755. Fatigue Risk Management Systems for Personnel in the Refining and Petrochemical Industries.”
Report No. 2005-04-I-TX, API, Houston, Tex. (2010).
U.S. Chemical Safety and Hazard Investigation Board. “Investigation Report, Refinery Explosion and Fire,” CSB, 2007.
Uehli, K., et al., “Sleep Problems and Work Injuries: A Systematic Review and Meta-analysis.” Sleep Medicine Reviews, 18(1), pp. 61-73 (2014).
Lombardi, D.A., “Weekly Working Hours, and Risk of Work-related Injury: US National Health Interview Survey (2004–2008).” Chronobiology International, 27(5),
pp. 1013-1030 (2010).
Swaen, G.M.H., et al., “Fatigue as a Risk Factor for Being Injured in an Occupational Accident: Results from the Maastricht Cohort Study.” Occupational and
Environmental Medicine, 60 Suppl 1, pp. i88–i92 (2003).
Dembe, A.E., et al., “The Impact of Overtime and Long Work Hours on Occupational Injuries and Illnesses: New Evidence from the United States. Occupational
and Environmental Medicine,” 62(9), pp. 588-597 (2005).
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Other research suggests that these statistics are linked to
poor human performance. A meta-analysis showed that fatigue
can make people perform worse than 90% of rested people
on various tasks.8 Fatigue-related performance impairments
can include slower reaction-time, divided-attention, and poor
memory recall, which are similar to the performance deficits
resulting from alcohol intoxication.9 Fatigue can also impair
judgment, planning, learning, and situation awareness.10 It is
perhaps unsurprising, then, that industrial organizations are
becoming more and more interested in developing programs
for managing fatigue.
Managing Fatigue
Managing fatigue has proven challenging for several reasons. Fatigue is quite common11, and individuals can struggle
to accurately assess their own fatigue levels.12 There are many
potential work-based fatigue hazards, including, but certainly
not limited to:
• Long shifts
• Stress
• Overtime
• Work-related worry
• Monotonous tasks
• Poor ergonomics
• Performance milestones
Indeed, the sheer number of fatigue hazards may make it
difficult for organizations with little or no experience in fatigue
management to properly identify, mitigate, and control the
risk associated with all the hazards. Another challenge that
makes fatigue a somewhat unique workplace hazard is that
fatigue-inducing activities and demands may arise outside
the workplace. Employees can arrive at the workplace already
fatigued from dealing with commutes, children, sleep disorders,
or other daily life issues.
Industry- and site-specific facility and operational features
can pose unique fatigue risks. For example, some industries such
as oil and gas extraction can require remote operations, and it
can be common to see schedules with runs of 14 contiguous
days entailing 12-hour shifts. Attempts to hold organizations
responsible for evaluating and controlling industry-, facility- and
operations-specific risks may become more frequent as scientific and industry literature on fatigue management continues
to grow.

8
9
10
11
12
13

Traditional Approach to Fatigue Management
Individuals, companies, and regulators have traditionally
relied on prescriptive methods, such as imposing on-duty limitations.13 Two common prescriptions are hours-of-service restrictions and minimum rest breaks. Prescriptions can be helpful in
limiting some fatigue risk; however, stakeholders across industries are realizing that theses prescriptions do not commonly
or specifically limit worker exposure to fatigue risks associated
with typical human sleep patterns, duty cycles, and non-workrelated time.13 To address these sometimes unique and variable
risks, organizations and regulators have been turning to more
formal fatigue risk management practices.
Fatigue Risk Management System (FRMS)
The FRMS is a risk-based approach being adopted in many
industries to monitor and manage fatigue-related safety risks.
These industries include, but are not limited to, aviation, commercial driving, rail, nuclear, and oil and gas. The FRMS takes a
traditional safety management system (SMS) approach, which
includes four basic components: policy, risk management (i.e.,
hazard identification, risk assessment, and risk mitigation), assurance (e.g., auditing), and promotion (e.g., internal communication and training).
Whereas an SMS addresses many workplace hazards, an
FRMS specifically addresses fatigue-related hazards. It then
relies on scientific principles and operational experience to help
personnel mitigate fatigue risk and work with proper alertness.1
Different FRMS versions exist across industries, but most versions
entail the following elements:
• Introductory materials that convey purpose, objectives,
scope, and accountability;
• Policy statements that convey organizational
commitment;
• Scientific information on sleep, fatigue, and fatigue
countermeasures;
• Fatigue risk-assessment (FRA) and countermeasure
procedures and guidance;
• Assurance and continuous-improvement procedures
and guidance;
• Fatigue awareness and training; and
• Implementation and communication plans.

Pilcher, J.J. and A.I. Huffcutt, “Effects of Sleep Deprivation on Performance: A Meta-analysis.” Sleep, 19(4), pp. 318-326 (1996).
Roehrs, T., et al., “Ethanol and Sleep Loss: A ‘Dose’ Comparison of Impairing Effects.” Sleep, 26(8), pp. 981-985 (2003).
Wickens, C.D., “An Introduction to Human Factors Engineering.” Pearson Prentice Hall, Upper Saddle River, N.J. (1998).
Bonnet, M.H. and D.L. Arand, “We Are Chronically Sleep Deprived,” Sleep, 18, pp. 908-911 (1995).
Lerman, S.E., et al., “Fatigue Risk Management in the Workplace.” Journal of Occupational and Environmental Medicine, 54(2), pp. 231-258 (2012).
Gander, P., et al., “Fatigue Risk Management: Organizational Factors at the Regulatory and Industry/Company Level,” Accident Analysis & Prevention, 43(2), pp.
573-590 (2011).
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Recent research has provided evidence that such fatigue
management initiatives may be helping.14 For example, data
from 70 companies across a range of industries were analyzed to
assess the relations between self-reported fleet safety management practices and motor vehicle collision and injury metrics.
Results indicated that the presence and practice of fatigue risk
management and mitigation policies and practices predicted
lower injuries per million miles traveled.14

as references; context is especially important here, and care
should be taken to understand that these consensus standards
can exist in varying stages of maturity and visibility to industry
stakeholders. In turn, these points have implications for what
can be expected of a reasonable company given the constraints
and common patterns of practice in its industry.

A Practical Approach

Whether and how these issues are brought to bear inevitably depends on the specifics of the case at hand. One thing
is relatively certain, however: questions will not only be asked
about whether regulatory prescriptions were satisfied but also
about whether and how the conduct of the company accorded
with literature on the emerging reference for fatigue risk management in workplace settings – the FRMS. Moreover, it is reasonable to expect the frequency of these sorts of questions to
increase as this literature continues to develop.

We have been helping clients meet fatigue management
challenges by providing practical guidance on (a) developing an
FRMS, (b) efficiently integrating it with the existing company SMS
to save on effort, and (c) assessing whether fatigue contributed
to an incident within its incident investigation and root cause
analysis protocols.
We have specifically focused on a core FRMS component –
the fatigue risk assessment (FRA). Respecting that it helps to have
relatable and practical ways to conduct FRAs, one type of FRA
for which we have advocated is strategically designed to mirror
an existing risk assessment process that is already well known
to many safety professionals. This FRA process is designed to (a)
identify situations where fatigue may pose hazards, (b) assess
the risks presented by those fatigue hazards, (c) note existing
countermeasures, and (d) decide whether those countermeasures are adequate or whether additional ones are required to
mitigate or control the fatigue risk. The FRA process therefore
offers a systematic method for understanding the precursors to
human error in incident scenarios. Such a process can be used by
organizations to start addressing fatigue and, in turn, potentially
reducing the liability of not addressing it. This approach can also
be applied to evaluate factors related to human fatigue that may
have contributed to an incident.
As alluded to above, another component of our fatigue-related work has focused on supporting clients who are alleged to
have not adequately addressed fatigue through management
oversight. Such allegations are typically connected to incidents
involving serious injury or fatality. Claims are likely to be that the
behavior of an employee was a proximate cause of the incident,
and that the behavior was driven by fatigue, which, in turn,
resulted from poor organizational oversight of the employee.
One approach to this type of situation is to first review
applicable company standards, policies, and other administrative controls (SPAC), such as those directly addressing journey
and fatigue risk management. Also important to assess are
relevant regulatory and industry consensus standards. Some
industries have regulatory standards that clearly apply, such as
the (a) Federal Aviation Administration (FAA) regulations in commercial and general aviation, (b) Federal Motor Carriers Safety
Administration (FMCSA) regulations in commercial trucking,
and (c) Pipeline and Hazardous Materials Safety Administration
(PHMSA) regulations in gas control room operations. In some
cases, however, no such regulatory oversight is applicable, and
instead voluntary consensus standards should be considered
14

Closing Remarks

Chason J. Coelho, Ph.D., CSP, CFI
Dr. Coelho is a human factors, safety, and risk management professional with experience in aviation,
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a uniquely interdisciplinary expertise in cognitive and
physical behavior to issues such as human error prevention, decision making, human reliability, safety in
design, human-machine interfacing, warnings and labels, and ergonomics. He
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Dr. Sunil Lakhiani is a managing engineer in the Human
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design reviews, operating procedures reviews, safety
culture assessments, human reliability assessments,
accident investigations and human error analysis.

Trey Morrison, Ph.D., P.E., FAIChE, CCPSC, CFEI
Dr. Morrison is a Principal Engineer in the Thermal
Sciences practice. He applies his expertise as a chemical
engineer to provide technical consulting services for
a variety of industries including consumer products,
industrial equipment, agricultural and food processing,
chemical manufacturing, and oil and gas. Over the last
twenty years, he has analyzed a multitude of products,
equipment, systems and processes to aid stakeholders
including owners, manufacturers, and insurers through
incident investigation, fire and explosion investigation, root cause analysis, and
evaluation and mitigation of risks. Dr. Morrison is active in the product safety and
chemical process safety communities through standards (NFPA, UL) and technical
(LPS, PSMM) committee participation, presentations, and publications. He serves
in leadership roles in the field of chemical process safety through conferences
sponsored by AIChE in North America and in Latin America. Dr. Morrison has been
presented as an expert and advised clients in various adjudicatory venues including
federal court, state courts, mediations, and international arbitration tribunals.

Vivoda, J.M., Pratt, S.G., and Gilles, S.J. “The relationships among roadway safety management practices, collision rates, and injury rates within company
fleets,” Safety Science, 120, pp. 589-602.
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NMDLA Civil Case Summaries
Published in the New Mexico Bar Bulletin between
December 2020 and September 2021
By John S. Stiff, Ann L. Keith & Arturo R. Garcia
Stiff, Keith & Garcia, LLC

New Mexico Uniform Trade Secrets Act
NM Bar Bulletin – December 23, 2020
Vol. 59, No. 24
No. A-1-CA-34744 (filed December 21, 2018)
Lasen, Inc. v. Tadjikov, 2020-NMCA-006, 456 P.3d 1090
Lasen, Inc. sued former employee, a research scientist, for
breach of contract, breach of the duty of good faith and fair dealing, misappropriation of trade secrets, and injunctive relief. The
former employee took the source code he developed for Lasen’s
technology upon his termination. The trial court found former
employee had not misappropriated the code because he had
not disclosed it to a third-party or otherwise made commercial
use of the code, but entered a permanent injunction preventing
him from doing so in the future. The permanent injunction also
required former employee to return any Lasen materials in his
possession and prevented him from using or disclosing to others any of Lasen’s trade secrets or confidential information. The
Court of Appeals reversed because the employment contract
between Lasen and former employee imposed only a five-year
duty of confidentiality. The Court held the New Mexico Uniform
Trade Secrets Act contemplated a temporal limit to injunctive
relief and found no reason to extend the time period agreed to
in the contract. However, the Court affirmed the district court’s
injunction to the extent it required former employee to turn
over to Lasen any copies of the source code in his possession,
or which he “may ever discover or create,” including “any reasonable facsimile of such source code” because the source code
was Lasen’s property.
UM/UIM Coverage
NM Bar Bulletin – January 27, 2021
Vol. 60, No. 2
No. S-1-SC-37992 (filed October 7, 2019)
Sanchez v. Essentia Ins. Co.,
2020-NMCA-009, 456 P.3d 1108
1

The Court of Appeals considered whether an insured was
given a fair opportunity to reconsider his decision to reject
UM/UIM coverage, pursuant to the fourth requirement for a
valid selection or rejection of UM/UIM coverage under Jordan
v. Allstate.1 The insured signed a form in which he rejected UM/
UIM coverage, but the insurer did not mail a copy of the policy
and the incorporated notice of rejection until seven months
later. The court held a seven-month delay did not afford an
insured a fair opportunity to reconsider the decision to reject
UM/UIM coverage. Seven months is too long of a span of time
to expect an insured to remember the initial reasons for rejecting coverage, the available UM/UIM coverage options, and
the premium amount for each option. The delay rendered the
insured’s rejection invalid.
Workers’ Compensation
NM Bar Bulletin – February 10, 2021
Vol. 60, No. 3
No. A-1-CA-36494 (filed November 8, 2019)
Silva v. Denco Sales Co., Inc.,
2020-NMCA-012, 456 P.3d 1117
The issue presented to the Court of Appeals was what constitutes valid and timely notice of an employer’s decision regarding the initial selection of a health care provider (HCP) under the
New Mexico Workers’ Compensation Act (the Act). Ms. Silva was
injured on the job with Denco Sales Company, Inc. on February
1, 2017, and reported the accident to her supervisor. The same
day, the supervisor instructed Ms. Silva to visit Concentra Medical
Center. On February 3, 2017, Denco’s third-party administrator
sent a letter to Ms. Silva stating it was the administrator of the
claim on behalf of Denco. On February 28, 2017, the third-party
administrator sent a letter to Ms. Silva stating Denco decided to
allow her to treat at Concentra Medical Center. On May 22, 2017,
Denco sent Ms. Silva a notice of change of HCP stating it had the
automatic right to the second HCP selection under the Act. Ms.
Silva filed an objection to the notice arguing Denco made the
initial HCP selection by directing her to visit Concentra Medical

Jordan v. Allstate, 2010-NMSC-051, ¶ 22, 149 N.M. 162, 245 P.3d 1214.
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Center on the day of the accident, and the letter was insufficient
notice of her employer’s decision because it was untimely and
sent by the third-party administrator.
The workers’ compensation judge (WCJ) ruled the HCP
letter from the third-party administrator was not a valid written
notice from Denco because it did not accurately reflect Denco’s
decision. The WCJ also ruled the time period before the hearing
was not a selection by either party and allowed Denco to select
an initial HCP following the hearing.
On appeal, the Court of Appeals held the insurer and administrators may send written notice of an employer’s decision
regarding the initial selection of the HCP. The Court looked at
the Act which defined an “employer” to including the workers’
compensation insurer or its representative, or any authorized
agent of an employer or insurance carrier. The Court concluded
the letter from Denco’s third-party administrator to Ms. Silva
was proper under the Act.
Nevertheless, the Court held Denco’s decision regarding
the initial selection of the HCP was not made within a reasonable time. Reasonableness depends on how long the employer
waited to notify the worker of its HCP decision after receiving
notice of the worker’s injury, and whether and to what extent
the employer establishes facts justifying additional delay. In this
case, the Court noted that Denco did not provide any factual
basis or explanation why 27 days was necessary to make the
HCP determination and to provide notice.
However, if the employer does not give written notice of
its decision within a reasonable time, the first non-emergency
HCP treating the worker must be considered the initial section
of either worker or the employer under the Act. In this situation,
where an employer fails to communicate its HCP decision in writing within a reasonable time, the Court held the initial HCP can
only be a selection by the employer. Therefore, Denco’s selection
of Concentra Medical Center was its initial HCP selection.
Workers’ Compensation/Tribal Sovereign Immunity
NM Bar Bulletin – February 24, 2021
Vol. 60, No. 4
No. S-1-SC-37034 (filed January 16, 2020)
Mendoza v. Isleta Resort and Casino,
2020-NMSC-006, 460 P.3d 467
An employee injured her knee at work and filed an accident
form with Isleta Resort and Casino. The claim was denied as
untimely. As a result, the employee filed a claim with the New
Mexico Workers’ Compensation Administration (WCA). The
Pueblo of Isleta’s insurance administrator’s position was the WCA
had no jurisdiction over the claim because of tribal sovereign
immunity and the WCA sent the claim to mediation. However,
the WCA Director concluded the Pueblo waived sovereign
immunity by entering into a gaming compact with the State of
New Mexico to operate a casino, which required Isleta Resort
and Casino to implement a workers’ compensation program
with recourse for denied claimants before tribal adjudicators.
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Therefore, the WCA Director concluded the WCA could exercise
jurisdiction and the claim was compensable.
On appeal, the Supreme Court held the Pueblo did not
waive its sovereign immunity to workers’ compensation claims
merely by entering into a gaming compact, which itself contained an agreement by the Pueblo to establish a workers’
compensation program. The gaming compact did not contain
an express and unequivocal waiver as to the Pueblo’s sovereign
immunity to constitute waiver. In addition, the Court held that
(1) as a non-contracting party, the employee could not pursue
a private right of action to enforce compliance with the gaming
compact and (2) the Pueblo was an indispensable party to the
employee’s claim, so the action was dismissed in its entirety.
Finally, the Court declared, due to the unusual procedural posture of this case and the lack of record before it, that its holding
was narrowly limited to the facts presented to it.
IPRA
NM Bar Bulletin – March 10, 2021
Vol. 60, No. 5
No. S-1-SC-37951 (filed September 16, 2019)
Open Gov’t v. Corizon Health,
2020-NMCA-014, 460 P.3d 43
Newspapers and foundation submitted written Inspection
of Public Records Act (IPRA) requests to the New Mexico Corrections Department (NMCD) requesting to inspect and copy
all settlement documents involving the NMCD and lawsuits
brought by inmates alleging instances of improper care and/or
sexual assault against Corizon Health, which provided healthcare
services in certain New Mexico correctional and detention centers from 2007 to 2016. NMCD responded that it had no responsive documents in its possession. NMCD further explained that,
because Corizon Health defends and indemnifies NMCD in
these type of lawsuits, Corizon Health was the custodian of the
settlement agreements and the newspapers and foundation
should direct their IPRA requests to Corizon Health. However,
after submitting IPRA requests to Corizon Health requesting the
same information, Corizon Health refused to produce any of the
settlement agreements stating (1) IPRA did not compel production of the information and (2) the confidentiality agreements
executed by the parties prohibited disclosure of the requested
information. The newspapers and foundation filed a petition for
alternative writ of mandamus and a motion for attorney fees.
The district court determined Corizon Health’s settlement
agreement documents were public records subject to IPRA and
awarded attorney fees. Corizon Health appealed and the Court
of Appeals affirmed. The Court confirmed the district court’s
holding that the settlement agreement documents were public
records subject to IPRA because the settlement agreements
arose from allegations resulting from Corizon Health’s performance of the public function of providing medical care to
inmates. In addition, given the overarching legal duty owed by
Corizon Health and the underpinning legal right of newspapers
and foundation, the Court held the use of mandamus was proper
under IPRA. Finally, the Court found that the district court did

not abuse its discretion in awarding attorney fees to newspapers
and foundation.
Whistleblower Protection Act (WPA) – Attorneys’ Fees &
Costs
NM Bar Bulletin – July 28, 2021
Vol. 60, No. 14
No. A-1-CA-36267 (filed November 5, 2019)
Maestas v. Town of Taos,
2020-NMCA-027, 464 P.3d 1056
The issue presented to the Court of Appeals was whether
a claimant was entitled to attorneys’ fees and costs under the
Whistleblower Protection Act (WPA) despite not receiving an
award of damages. The claimant was fired from his job with the
defendant and filed suit for violations of the WPA. After trial, the
jury found the defendant violated the WPA, but did not award
damages to the claimant. After trial, the district court denied the
claimant’s motions for (1) a new trial, (2) equitable relief, and (3)
attorney fees and costs.
On appeal, the Court held that the district court did not
abuse its discretion in denying the claimant’s motions for a new
trial or for equitable relief. However, as a matter of first impression, the Court held the claimant was entitled to attorneys’
fees under the WPA. The Court looked at the plain meaning of
the WPA, which provides that a public employer who violates
provisions of the WPA shall be liable to pay litigation costs and
the employee’s reasonable attorneys’ fees. Specifically, the Court
held the word “shall” imposes a mandatory requirement. The
Court concluded the claimant was entitled to reasonable attorneys’ fees despite the jury awarding him no damages because
the jury found the defendant violated the WPA. An award of
attorneys’ fees under the WPA depends upon whether a public
employer is found to have violated the provisions of the WPA,
not whether the employee was awarded damages by the jury.
The Court also held that what is considered “reasonable” attorneys’ fees under the WPA should be determined by the lodestar
criteria, including: (1) the time and labor required—the novelty
and difficulty of the questions involved and skill required; (2)
the fee customarily charged in the locality for similar services;
(3) the amount of time involved and the results obtained; (4)
the time limitations imposed by the client or the circumstances;
and (5) the experience, reputation and ability of the lawyer(s)
performing the services.
Finally, the Court held the claimant was entitled to costs
before the defendant issued its Offer of Settlement pursuant to
Rule 1-068 NMRA for the same reasons he was entitled to recover
attorneys’ fees. However, the Court also held that because the
jury verdict was more favorable than the defendant’s Offer of
Settlement, the defendant would be entitled to its costs under
Rule 1-068.
Wrongful Death – Jury Instructions

No. A-1-CA-36044 (filed January 28, 2020)
Lopez v. Devon Energy Prod. Co.,
2020-NMCA-033, 468 P.3d 887
Decedent was killed while working for a subcontractor of
Defendant. During trial, the district court entered several jury
instructions regarding duty and premises liability, which were
objected to by the Estate for Decedent. The jury determined
Defendant was not liable and the Estate appealed, arguing the
district court erred by failing to instruct the jury that Defendant
owed duties of care to Decedent, failing to admit certain evidence and improperly excluding other evidence, and permitting
Defendant to engage in an improper and prejudicial closing
argument. Contrarily, Defendant argued the Estate failed to preserve the errors complained of, the district court did not commit
reversible error, and the Estate could not demonstrate prejudice.
In reversing the district court and remanding for a new trial,
the Court of Appeals held the Estate preserved its argument
that duty should be decided as a matter of law through its
arguments and proffered instructions. Moreover, the Court held
that the jury instructions did not accurately reflect New Mexico
law on the question of duty. While there was an instruction that
Defendant owed a general duty of ordinary care, there were
also instructions that Defendant generally did not owe a duty
of care (as an employer of an independent contractor) save for
(1) premises liability, (2) negligence in selection of a contractor,
and (3) negligence in exercising retained control of the work.
However, instructing the jury that Defendant generally had no
duty unless the jury found one of the exceptions applied, while
simultaneously instructing the jury there was a general duty of
care, was confusing and, ultimately, prejudicial. Instead, duty is
a matter of law to be determined by the courts because duties
are a function of policy and courts are better than juries to make
policy determinations.
Because of the jury instruction error, the Court did not
reach the remaining issues raised by the Estate. However, it did
“take [the] opportunity to express concern” with two evidentiary issues. First, the Court of Appeals addressed exclusion of
exhibits concerning Defendant’s actions following the accident.
The Court of Appeals noted while some of the exhibits clearly
touched upon actions properly considered subsequent remedial
measure evidence under Rule 11-407 NMRA, some of the exhibits
did not fall within Rule 11-407’s ambit as they were about corrective actions that “were known and available to Defendant prior
to the incident giving rise to the litigation.” Moreover, some of
the exhibits could be admissible under Rule 11-407 as evidence
of notice (of dangers existing on the premises) or control (over
the premises). Second, the Court of Appeals admonished Defendant for using a settlement agreement in closing to cast doubt
on the validity of the Estate’s claim. The settlement agreement
was admitted for limited purposes and that was not one of those
purposes. However, the Estate did not object to this use of the
settlement agreement during closing and, therefore, the district
court and Court of Appeals were deprived of the ability to make
any ruling on the issue.
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2021 NMDLA Annual Meeting, Awards Luncheon,
and CLE

The 2021 NMDLA Annual Meeting Awards Luncheon CLE
took place at the Hotel Andaluz in Albuquerque, New Mexico
on September 24th. The program was very well attended and
civil defense lawyers gathered to celebrate James H. Johansen,
Butt Thornton & Baehr PC who received the Outstanding Civil
Defense Lawyer of the Year award and Brandon M. Meyers,
McCoy Leavitt Laskey LLC who received the Young Lawyer of
the Year award.

Juan M. Marquez, Jr., President, NMDLA (rt), Nick Rauch,
Larson King, (Center) and Jason Hendren, DRI Southwest
Regional Director
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Nick Rauch of Larson King in St. Paul, Minnesota presented
on the topic “Counter Anchoring & The Reverse Reptile: The
Offensive use of Plaintiff’s Trial Strategies for the Defense lawyer.”
Additionally, Taryn Kaselonis moderated a panel discussing the
topic of “Lessons and Tips for Trials in the COVID Era.” CLE credits
were provided to those in attendance.

Attendees gather at networking event

NMDLA Executive Committee, Juan. M. Marquez, Jr., President
(Center), Christina L. G. Brennan, President-Elect (Right) and Ryan
T. Sanders, Secretary/Treasurer (Lft)

Winner of the Outstanding Civil Defense Lawyer of the Year, James
H. Johansen (Center) with Amy Headrick (Lft) and Ryan T. Sander
Rt), Butt Thornton & Baehr PC

Winner of the Young Lawyer of the Year award, Brandon M.
Meyers (Center) with family members
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After 50 years, can
we keep our edge?

Can we keep innovating?

Can we continue to lead?

Can we get better?

Piece of cake.

Celebrating over 50 years of finding the truth. The truth is, being an industry leader
is never easy. In over 50 years, S-E-A has pretty much done it all. Forensic engineering
and investigation. Vehicle testing and safety. Consumer product testing and health
sciences. Just to name a few. And we do it all with the best talent and technology in
the business. So, yeah. We’ll blow out some candles. And we’ll eat some cake. Then
we’ll get back to working on the next 50 years.
TH
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