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New Mexico Defense Lawyers Association (NMDLA) is the
only New Mexico organization of civil defense attorneys. We
currently have over 400 members. A common misconception
about NMDLA is that its membership is limited to civil defense
attorneys specializing solely in insurance defense. However,
membership in NMDLA is open to all attorneys duly licensed
to practice law in New Mexico who devote the majority of their
time to the defense of civil litigation. Our members include
attorneys who specialize in commercial litigation, employment,
civil rights, and products liability.
The purpose of NMDLA is to provide a forum where New
Mexico civil defense lawyers can communicate, associate, and
organize efforts of common interest. NMDLA provides a professional association of New Mexico civil defense lawyers dedicated
to helping its members improve their legal skills and knowledge.
NMDLA attempts to assist the courts to create reasonable and
understandable standards for emerging areas of the law, so
as to make New Mexico case law dependable, reliable, and a
positive influence in promoting the growth of business and the
economy in our State.
The services we provide our members include, but are not
limited to:
• Exceptional continuing legal education opportunities,
including online seminars, with significant discounts
for DLA members;
• A newsletter, Defense News, the legal news journal for
New Mexico Civil Defense Lawyers;
• Members‘ lunches that provide an opportunity to
socialize with other civil defense lawyers, share ideas,
and listen to speakers discuss a wide range of issues
relevant to civil defense attorneys;
• An e-mail network and website, where members can
obtain information on judges, lawyers, experts, jury
verdicts, the latest developments in the law, and other
issues; and
• An Amicus Brief program on issues of exceptional interest to the civil defense bar.
The opinions expressed in our published works are those of the
author(s) and do not reflect the opinions of NMDLA or its Editors.
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MESSAGE FROM THE PRESIDENT
By Juan M. Marquez, Jr.
Rodey, Dickason, Sloan, Akin, & Robb, P.A.

Dear Members,
I am honored to be writing you for
the first time as President of NMDLA! As
you know, 2020 was a trying year for all
of us. However, I am optimistic about
2021, not only with regard to the pandemic, but also in terms of the benefits
and programs that NMDLA will strive to
provide for its membership.
Before getting to that, I wanted to
thank our outgoing President, William “Bill” Anderson, for his
service and leadership through 2020. Our organization was in
good hands and Bill made sure to leave us in a good place. I
would also like to thank NMDLA Board of Directors for entrusting me with the reins of our great organization. We have had
great leadership over the years and I can only hope to continue
the trend. Finally, I am happy to introduce our President-Elect,
Christina Brennan, and our Secretary/Treasurer, Ryan Sanders.
I look forward to working with both of you in this coming year.
While we are still uncertain about when and how things
will start to get going again in 2021, NMDLA is going to do what
it can to provide you with outstanding membership benefits
throughout the year. First, the hard-working NMDLA Editorial
Board is continuing to publish and distribute Defense News for
our membership. We hope that you utilize Defense News as a way
to keep up with recent developments in the legal world, as well
as a way to distract from the long stay-at-home days that some
of us have unfortunately grown accustomed to throughout the
pandemic. Second, as some of you may remember, NMDLA used
to hold telephonic member lunches where our membership
was invited to discuss and learn about new developments or
interesting topics in the law. We anticipated continuing the
lunches in 2020, but we were side-tracked like everyone else.

Now that much of the world is accustomed to online platforms,
such as Zoom, we hope to restart the member lunches in 2021
with a new look but with the same great exchange of ideas.
Third, NMDLA is going to look at increasing its online and social
media presence in 2021. We recognize that many of you likely
use online and/or social media resources to stay up-to-date with
the ever-changing world. Because of this, NMDLA would like to
utilize those platforms to keep in touch with you and provide you
information about new developments or upcoming programs
that may be offered.
That brings me to the topic of NMDLA programs for 2021.
Unfortunately, we still do not know when we will be able to
gather together for in-person CLEs and social events. Nonetheless, NMDLA is going to plan for the best and set up a full schedule for our annual programs, beginning with the Young Lawyers
Seminar in the summer of 2021. Other great programs that we
will plan for this year include the biennial Women in the Courtroom (which did not take place in 2020 due to the pandemic),
Civil Rights Seminar, and Bad-Faith Seminar. Of course, we will
also plan for our Annual Meeting where we present NMDLA
awards for Defense Lawyer of the Year and Young Defense
Lawyer of the Year. We hope that most, if not all, of these events
can take place in-person. However, even if things move slower
than we would all like, NMDLA will work on presenting content
for you through alternative means and formats.
On behalf of myself and the other members of NMDLA
Board of Directors, I hope that you all stay safe and optimistic
for better times as we all navigate to an end of the pandemic
and to better times ahead!
Juan M. Marquez, Jr.
Rodey, Dicakson, Sloan, Akin, & Robb, P.A.
2021 NMDLA President
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Conducting Successful Virtual Depositions
and Arbitrations
By Alicia M. Santos
O’Brien & Padilla, P.C.
And

Sabrina Rodriguez Salvato
Hinkle Shanor, LLP

In the wake of the COVID-19 pandemic and all the changes that
have rocked the legal world, things have shifted quickly. For
the foreseeable future, everyone being in the same place is not
a possibility. Virtual technologies are quickly finding their way
into the daily fabric of the legal industry; thus, an attorney’s
familiarity with technology and the ability to address unique
situations that remote proceedings bring could greatly impact
the success of a remote deposition or arbitration. Below are
some tips for successful remote depositions and arbitrations.
1. First and Foremost, Know Your Technology
Become familiar with the platform that will be used to connect
everyone, be it Zoom, Google Meet, Microsoft Teams, Skype or
some other platform. If you are the host of the event, consider
whether you are dealing with Protected Health Information
(PHI) and have additional obligations under the Health Insurance Portability and Accountability Act of 1996 (HIPAA). You
may need a business associates’ agreement with your platform, mandating end-to-end encryption of all data in order to
be HIPAA compliant.1
Well in advance of a deposition or arbitration, log onto the
platform and, if possible, do a test run. Start a meeting with
you as the only participant. Make sure you know how to mute/
unmute yourself, how to turn the video on and off, how to
change the screen view and how to share your screen. If you
have someone who can practice with you, such as your client
or a colleague, make sure that when you share your screen,
they can only see the document you are wanting to share.
Some programs allow you to choose a specific program or
area of your screen to share, while others will share your entire
desktop. A test run will prevent you from accidentally sharing
your notes or other privileged information. It is also helpful to
position your camera as it would be during a proceeding to
1

make sure the lighting is good and the background is appropriate. Do not forget to also check the audio setup. These
are all things you do not want to be fumbling with during a
proceeding.
Additional preparation and planning should include
determining from what location(s) the witness(s) will attend.
Will you and your witness be social distancing within the same
office or at separate locations? If the witness is appearing from
home or a location separate from you, your preparation should
include going over the technology with the witness so that the
witness is equally comfortable with all the functions of the platform that will be used. You may also want to ask the witness to
have their photo identification card ready and copied as it is
not uncommon for the court reporter to request a copy of the
deponent’s driver’s license upon swearing in. This will help the
witness feel comfortable with the process and the technology,
confirm their equipment functions properly and ensure that
they are able to view exhibits. While sometimes unavoidable,
discourage the use of iPads and cell phones, as the screens are
small and it is easy to move them out of position. Both authors
herein have had the unfortunate experience of being subjected to suboptimal views of a witness. (One spent an entire
deposition staring up a witness’ nose because he was connected through his cell phone and got tired of holding it up
to his face and the other was subjected to a Santa-Cam view of
the deponent’s belly.)
Your witness should be aware of the dangers of disclosing confidential information while on video or unmuted. It is
important to establish a protocol for confidential communication with your witness ahead of time. If they need to speak
with you during a proceeding, such as during a break, how
will they do that? Confidential communications should not be
made through the remote platform because the risk for inad-

See U.S. Department of Heath & Human Services, https://www.hhs.gov/hipaa/for-professionals/security/guidance/guidance-risk-analysis/index.html?language=es
(last visited Dec. 27, 2020).
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vertent disclosure is too great. It is not hard to imagine a private chat between lawyer and client accidentally being posted
to everyone in the meeting. Your client should have an independent means of reaching you, such as calling on the phone,
and all confidential conversations should take place away from
the device logged onto the remote platform so there is no
chance of the conversation being heard, even if you or your
client forget to mute the communication.
2. Get on the Same Page
When conducting a virtual deposition or arbitration there are
certain stipulations or agreements that you should (i) discuss
with the other side, (ii) put in writing, and/or (iii) announce
on the record prior to the start of the proceeding. Just as in a
live deposition, there should be no ex parte communications
between the witness and his/her counsel or any other outside party during the questioning. The taking attorney should
specify that this includes no emails, chatting or texting of any
kind between the witness and anyone else while the witness
is answering questions. If the witness will use earbuds, earphones, or the like, confirm that that the only communications
through those devices is the communication that is heard and
recorded by the court reporter. Confirm that the witness cannot have someone telling them the answers or assisting with
their testimony. Some earbuds are so small they may not be
recognizable in the video, especially if the witness has hair
that covers their ears. It is a good practice to ask the witness if
they are wearing any earbuds at the beginning of a deposition.
While on the record, determine who is in the room with the
witness and ensure that the witness will not communicate with
them during a deposition.

3. Conducting a Video Deposition Remotely
Some platforms have the capability to record a deposition
session. In other situations, you may have to engage an audio/
video company to record a deposition, particularly if you
intend to show the video of a deposition at trial.2 Consult the
rules of your district to determine if this is an allowed means
of recording. Most jurisdictions allow the parties to stipulate
to just about any means of recording. Make sure you have a
written stipulation before using the platform to record a deposition. Discuss if and how each party will access a recording. If
you choose to have a videographer, discuss and stipulate as to
what you want to appear on the “recording screen” so that you
know the format for trial. Only the witness? The witness and
the questioner? The witness and all counsel? Be cognizant as
to what can be seen on the screen(s) that are being videoed.
Make sure you approve of the view the videographer is recording of your witness. Remove any background items that may
cast your witness in a bad light or be distracting to the jury.
Discuss how exhibits will be videoed. Do you plan to use a split
screen on the video recording with the witness and a document or a shared screen?
4. Handling Exhibits
Once you have identified all potential exhibits, consider how
you would like to produce them to the witnesses and opposing
counsel. How you produce exhibits to the witness and opposing counsel may be guided by the degree to which you want
the witness or opposing counsel to be able to anticipate and
prepare for your line of questioning. Several options include:

If confidentiality issues exist, you should ensure that
the proper individuals are attending those confidential/private portions. This will require you to determine if individuals need to leave and re-join later. Have an agreed protocol
and announce when a party or counsel leaves or rejoins a
deposition.

• Emailing the exhibits to the witness and/or opposing
counsel in advance of a deposition or as the deposition
starts. This may be the preferred option, if you are defending a deposition duces tecum.

Discuss any requests to scan the environment of the witness so you can assess what the witness can see and what is
available on their desktop, or screen, or behind the screen. Be
comfortable asking the witness to move either away from or
closer to the camera. It is best to try and recreate the view that
you would see if you were sitting across from the witness in a
conference room. Ask the witness to sit far enough away from
the camera that you can see what is immediately in front of
them and where they have their hands (or what they have in
their hands), yet close enough that you can still see their facial
expressions as they answer questions.

• Upload exhibits to a cloud sharing application, such as
Drop Box or One for release when or if you decide to
use them.

Agree on protocols if a party loses internet connection.
Agree to stop a proceeding and re-boot or get another connection if any participant (lawyer or witness) loses electricity,
or loses connection to the internet, or has difficulty such as a
frozen picture or the audio is not synchronized with the video.

2

• Email the exhibits to the witness/opposing counsel as
they are used.

• Send printed, sealed exhibits to the witness and the other
counsel to be opened as a proceeding progresses.
When discussing an exhibit on the record, it is easiest to
share your screen with the exhibit on it so you can go through
the exhibit with the witness and be sure everyone is looking at
the same document and same section of the document. When
preparing the exhibits for sharing on your screen, it is the best
practice to put all of the exhibits in a dedicated folder that
does not include your outline, questions, or other confidential
work product. Determine if you would like to mark the exhibits
ahead of time or as they are introduced (if the platform you
are using allows for a deposition “sticker” to be placed on the
document or allows you to “write” on the exhibit).

Rule 1-030.1 NMRA.

Defense News

|

Vol. I, 2021  5

If you wish to direct the witness’ attention to a particular section of a document, become familiar with features that
allow you to do that. Learn how to zoom in and out of a document, skip to certain pages, etc. Many times there are annotation tools available if there is a need to mark up a document.
Make sure you and your witness are familiar with these tools
if you intend to ask the witness to highlight, draw on or circle items on exhibits. Make sure you know how to save the
marked-up versions.
5. Conclusion
Remote depositions in particular can save lawyers’ time,
save clients’ money, and ease the burdens of scheduling. The
use of this technology is likely here to stay. Become a master of
the technology, and remote depositions and arbitrations can
be conducted with ease and confidence. Once you are comfortable with remote depositions and arbitrations, they can be
powerful tools in your litigation arsenal.

Experience
22+ years Insurance Defense and Personal Injury Litigation

Guardian ad Litem

Court-Approved Settlements for minors, incapacitated adults
and Pro Se claimants
Structured Settlement Protection Act
Rule 1-017(D) Representative • Guardianship/Conservatorship

Personal Representative

Wrongful Death Act • Plaintiff or Defendant Estate
PO Box 51116 • Albuquerque, NM 87181
505-738-3899 • 505-738-3879 Fax
cindy@cindysilvalaw.com • www.cindysilvalaw.com
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Jeffrey L. Sellon, PE, CFEI, CVFI

Specialist in ELECTRICAL forensic engineering
services since 1994

Real world experience
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Trial Practice in the Time of the COVID-19
Pandemic
By Jeffrey Mitchell
O’Brien & Padilla, P.C.

Looking back, we all can see that March 2020 was strange,
but it was only the beginning. For me, I had just returned from
an ABA conference in Tucson, Arizona. On Monday, March 9, I
joked that I was “already on lockdown” as we were slated to
go to trial the following Monday, March 16 and I needed to
prepare all week (so that I could enjoy college basketball the
subsequent weekend). On Thursday, college basketball was
cancelled for the remainder of the year. On Friday morning, we
had received no word from the Court that the trial would be
vacated, so we assumed we were still up on Monday morning.
However, that afternoon, we got the call – the trial was off; the
Second Judicial District courthouse was closed. Because our case
was supposed to be the next jury trial set to go when COVID-19
closed the country, it meant we would, eventually, be the first
trial to go when the courthouse reopened. That trial took place
on August 3 – 5, 2020.
As the new trial date approached, we were mindful, and
constantly reminded, of our responsibilities in complying with
the current public health orders. Each of the two Fridays preceding the trial, we had an in-person status conference to discuss
logistics and confirm that there was no confusion. Upon arrival
for the first conference, the courtroom was changed and unlike
anything we had ever seen.
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The courtroom had been rearranged so that everything was
six feet apart. Counsel tables had been shifted and were now
covered with electronic gear. The court had set up a basic computer with two keyboards, two monitors, and two headsets. The
system was used to send text messages back and forth to one
another. There was also a headset with a very powerful microphone that could be used to whisper back and forth. Eventually,
there would be a ten-foot-high plexiglass screen placed in front
of the witness stand. In essence, the witness stand looked like
the penalty box in hockey.
Of course, social distancing was a must. The constant
reminder was “six feet,” which became a mantra. Leaning over
to share a thought with co-counsel would draw a warning. Even
courteous habits like holding the door for someone could violate
the six-foot rule. We were only allowed to have one occupant
ride in an elevator at a time (except for the large elevator where
we could have two occupants).
The jury presented another set of entirely unique circumstances. We agreed on a special questionnaire that asked jurors
if they were high risk or a caregiver for high-risk persons. Our
jury was a six-person jury, so the goal was to manage to keep
22 jurors that “survived” the COVID-19 questionnaire. Voir dire
was equally strange, as it was conducted in the jury room on
the first floor of the courthouse.

Social distancing presented challenges to the voir dire
process as well. Jurors were spaced six feet apart in every direction and, thus, 22 jurors used the entire space in the jury room
downstairs. Even entering the jury room was a choreographed
production so that no juror came within six feet of one another.
Similarly, entry into the jury room was through a separate door,
ensuring that none of us were within six feet of one another or
any juror. Discussions with co-counsel regarding the ranking
or selection of jurors were also governed by the six-foot rule.
Although the jury questioning was abbreviated, the elaborate
entrance and exit stretched the process out until after noon.
Many of the COVID-19 protocols governing the trial resulted
in an efficient but often time-consuming process. As discussed
above, each elevator car was only allowed one occupant. Therefore, adjourning the jury was an arduous process. Essentially,
when the jury arrived upstairs in the courtroom, they were
upstairs until lunch. However, allowing the jury to retire to the
deliberation room would leave them all within six feet of one
another. Jurors would, instead, take over the courtroom next
door.
Other parts of typical jury trials fell by the wayside due to
COVID-19. Bench conferences would leave counsel, the court
reporter and the judge all within six feet of one another. Thus,
the procedure for a bench conference was choreographed
where the court reporter, the judge and one attorney from
each side would enter the jury deliberation room. As a result of
the long process that was required, all of our issues were raised
during the breaks throughout the day.

Speaking of breaks, they also presented a unique set of circumstances. Every time somebody left their seat, the entire area
where she had been sitting had to be sanitized and disinfected.
Another interesting consideration was that the jury was mingling
amongst us throughout the week. Conversations in the hallway
were always guarded due to the presence of the jury. Similarly,
counsel’s behavior was always on display to the jurors.
While these issues always hung over the trial, none of them
actually interfered with the trial. The biggest challenge was
trying to read the jury. Everyone was required to wear masks
throughout the trial, so it was impossible to read their facial
expressions.
The most obvious adaptation was the use of Google Meets
for witnesses. Plaintiff chose to call all of his witnesses via Google
Meets. Cross-examination was difficult, as you could no longer
place a deposition transcript in front of the witness. More importantly, the jury was only able to view the witnesses on two large
TVs that were across the courtroom. Cross-examination and
impeachment became an exercise in slow reading.
Despite the unique circumstances presented, the trial actually felt very similar to other trials in which I have participated.
That said, this process provided the Court, the parties and all
others involved the opportunity to experience a jury trial under
new protocols. The challenges and other circumstances proved
to be a learning experience for all and offered perspective for
moving forward during these unusual times.
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Supremacy Wins Again: Federal Preemption
Over State Laws Regulating Independent
Contractors in the Trucking Industry
By Raúl Carrillo, Jr., Steven E. Jones, and Amanda J. Thom
Carrillo Law Firm, P.C.

I.

INTRODUCTION

Over the last several years, several states have enacted laws
regulating the classification of employees versus independent
contractors. For example, Massachusetts enacted the Independent Contractor Statute (Mass Gen. Laws ch. 149, § 148(B)(a)) and
in 2019, California enacted AB5 (Assembly Bill No. 5, 2019-2020
Reg. Session, effective January 1, 2020). However, while companies like Uber and Lyft are experiencing the effects of these
laws, several courts have consistently held that independent
owner-operators in the trucking industry are NOT employees,
despite the wording of the laws. In particular, defense attorneys
should be aware of any potential worker’s compensation claims
filed by independent owner-operator truckers, because of their
potential misclassification as employees, and the potential
vicarious liability that this misclassification may bring upon
motor carriers.

II.

NEW MEXICO

In New Mexico, this issue recently came to light when an independent owner-operator filed a worker’s compensation claim.
Despite the owner-operator’s ineligibility for worker’s compensation, the insurance company processed the claim. However,
the New Mexico Supreme Court has repeatedly called owner-operators something other than employees for the purposes
of state law. This is because the New Mexico Supreme Court
has used “right to control” as the principal consideration as to
whether a worker is an employee or an independent contractor.1 The insurance company’s and New Mexico’s Department
of Workforce Solution’s misclassification of an independent
contractor as an employee, thus not following the decision in
Harger, resulted in quite an expense for the trucking company.
The trucking company was forced to hire legal counsel to defend
itself against the Department of Workforce Solutions because
of the insurance company’s initial misclassification. While the
1
2

Department of Workforce Solutions ultimately dismissed the
worker’s compensation claim and determined that the independent owner operator was an independent contractor, the
trucking company incurred significant legal fees defending itself.
Thus, it is important for attorneys who work with companies
that hire independent contractors to be on alert to potential
mistakes with workers’ compensation claims.
In cases where independent owner-operators have contracted with a motor carrier for business, often those contracts
contain provisions which state that the owner-operator is explicitly not an employee but is, instead, an independent contractor.
The motor carrier is often merely a financier behind the business,
and it does not have much control over how an owner-operator
carrier conducts their routes. Neither does the motor carrier provide for any maintenance of the owner-operator’s equipment,
namely, trucks and any accessories, which are often quite costly.
Additionally, in some cases the owner-operator has a specific
capital interest in the operating agreement with the motor
carrier. If this is the case, the owner-operator should not name
the motor carrier in a lawsuit without also being included in the
action.
One important reason to avidly insist that owner-operators
in the trucking industry are independent contractors and not
employees is because of vicarious liability. If a court potentially
found an owner-operator to be an employee, that would not
only open up the motor carrier to various administrative and
legal obligations (owed to the owner-operator), but would also
open up the motor carrier to vicarious liability if the owner-operator were ever involved in an accident or caused damage to
a third party while in the course of a trucking route.

III.

In 2019, California enacted AB5 as a codification and expansion
of the decision in 2018 in Dynamex Operations West, Inc. 2 In

Harger v. Structural Services., Inc., 1996-NMSC-018, ¶ 12, 121 N.M. 657, 916 P.2d 1324.
Dynamex Operations W., Inc., v. Super. Ct., 4 Cal. 5th 903, 232 Cal. Rptr. 3d 1, 416 P.3d 1 (2018).
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CALIFORNIA

Dynamex Operations West, Inc., drivers for the same-day delivery company had been classified as independent contractors.3
However, the drivers claimed they should have been classified
as employees, and their misclassification deprived them of protections under California’s wage laws.4 The California Supreme
Court ultimately held that workers are presumptively employees,
and if there is a question, the hiring entity must prove that all
three parts of an ABC test are met.5

fered profit losses, and forcing them to convert their independent contractor drivers to employees—and offer all required
protections—could further hinder not only their profits, but may
force ride-sharing and delivery companies to lay off many drivers
and raise prices for services. The added cost of the additional
protections required when classifying drivers as employees,
instead of independent contractors, could potentially and significantly adversely affect companies like Uber and Lyft.

In Dynamex Operations West, Inc., the court outlined a test,
now known as the ABC test, to determine whether a worker is
an employee or independent contractor. Those factors are: (A)
whether the worker is free from control and direction of the
hiring authority, both in the contract and in fact; (B) that the
work performed is outside the usual course of the hiring entity’s
business; and (C) that the worker is customarily engaged in an
independently established business, trade, or occupation that is
of the same nature as the work performed.6 In order for a worker
to be classified as an independent contractor, all three factors
must be met.

Interestingly, Superior Court Judge Schulman denied the
ride sharing companies’ motions to stay the proceedings.13
The defendant ride-sharing companies wanted to wait until
the November 2020 election where a measure appeared on
the ballot asking whether voters wanted drivers to remain as
independent contractors. However, Judge Schulman wrote of
California’s likelihood of winning their case against the ride-sharing companies, and criticized the companies for not coming into
compliance with AB5, which went into force on January 1, 2020.14
Judge Schulman’s remarks on the matter were clear through
his use of such phrases as “[d]efendants are not entitled to an
indefinite postponement of their day of reckoning.”15 Judge
Schulman strongly shot down any claims of Uber and Lyft that
AB5 should not apply to them, and similarly asserted his belief
that Uber and Lyft have actually misclassified their drivers.16
According to his opinion, Uber and Lyft drivers should be classified as employees.

A.

Uber/Lyft

In light of AB5, gig economies like Uber and Lyft were directly
affected, and publicly stated they would fight to reverse its
enactment.7 However, in spite of this, a California judge recently
ruled that Uber and Lyft must classify all their drivers as employees, not independent contractors.8 The purpose behind AB5 is
to ensure appropriate protections, such as paid sick and family
leave, health insurance, and workers’ compensation, for workers such as the drivers hired by Uber and Lyft.9 None of these
protections are typically offered to independent contractors,
particularly in gig economy jobs like drivers for Uber and Lyft.
In contrast, Lyft claimed in a recent statement that drivers
do not want to be classified as employees.10 However, the Lyft
spokesman who claimed this in the statement did not elaborate
on why drivers may not want to be classified as employees.11 It
appears that entities such as Lyft believe that classifying their
drivers as employees would require they hire fewer drivers
because of the added costs of each individual employee.12
During the pandemic, companies like Uber and Lyft have suf3
4
5
6
7

8

9

10
11
12
13
14
15
16
17
18
19

Judge Schulman also analyzed the ABC test elaborated in
Dynamex Operations West, Inc. Uber and Lyft specifically failed
the “B” part of that test, in that drivers for Uber and Lyft perform work exactly within the entity’s usual course of business
and not outside of it as required by the test.17 Because the “B”
prong was violated, Judge Schulman did not analyze the other
two prongs as it was not required given that all three prongs
must be satisfied for a worker to be classified as an independent
contractor.18
Further, because the statute was specifically enacted to
protect the public, Judge Schulman found that the potential for
public harm if he did not issue the preliminary injunction to be
obvious.19 AB5 was enacted specifically to protect employees’
rights under California law, such as “minimum wage, workers’

Id. at 914.
Id.
Id. at 966.
Id. at 957.
Conger, Kate, Uber, Lyft and DoorDash Pledge $90 Million to Fight Driver Legislation in California, NEW YORK TIMES (Aug. 29, 2019), https://www.nytimes.
com/2019/08/29/technology/uber-lyft-ballot-initiative.html (last visited Sept. 9, 2020).
Allyn, Bobby, California Judge Orders Uber And Lyft To Consider All Drivers Employees, NPR (Aug. 10, 2020), https://www.npr.org/2020/08/10/901099643/california-judge-orders-uber-and-lyft-to-consider-all-drivers-employees (last visited Sept. 9, 2020). Including Judge Ethan Schulman’s Order on Lyft and Uber
embedded therein.
Assembly Bill 5, Legislative Counsel’s Digest, https://leginfo.legislature.ca.gov/faces/billVersionsCompareClient.xhtml?bill_id=201920200AB5 (last visited January
15, 2021).
See id.
See id.
See id.
See id.
See id.
Id.
Id.
Id.
Id.
Id.
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compensation, unemployment insurance, paid sick leave, and
paid family leave.”20 As such, refusal to grant the preliminary
injunction left Uber and Lyft drivers subject to potential further
harm, while granting the preliminary injunction—and requiring
Uber and Lyft to come into compliance with AB5 within ten
days—would only serve to protect the public.21 Given the state
of the law in California at the time of his ruling, Judge Schulman’s
ruling appears to scold companies like Uber and Lyft for not
coming into compliance with the requirement handed down
from the Dynamex Operations West, Inc. court more than two
years earlier.
Judge Schulman’s ruling was eventually appealed to the
California Court of Appeal, First District, Division 4.22 On appeal,
the Court of Appeal upheld Judge Schulman’s ruling, granting
a preliminary injunction against the ride-sharing companies.23
However, the decision was dated October 22, 2020, which was
just days before California voters eventually voted to approve
Proposition 22. 24 As a result of Proposition 22, drivers for
ride-sharing companies are once again likely to be classified as
independent contractors.25 More litigation and legal uncertainty
are to be expected, but for now, ride-sharing companies likely
are breathing a sigh of relief over passage of Proposition 22.

B.

Motor Carriers

When it comes to motor carriers, California had cases in both its
federal and state courts within the last year in connection with
AB5. Both court systems, at the trial court level, have ruled that
the Federal Aviation Administration Authorization Act of 1994
(FAAAA) preempts AB5 as applied to the motor carrier industry.
1.

Federal case

In California Trucking Association v. Xavier Becerra,26 Judge Benitez
granted a preliminary injunction on January 16, 2020, preventing
the state from enforcing AB5 specifically against motor carriers.27
The initial complaint was filed jointly by the California Trucking
Association (“CTA”), as well as two owner-operators.28 Under
the ABC test, the complaint alleged that CTA member motor
carriers would no longer be able to hire independent contractors
20
21
22
23
24

25
26
27

28
29
30
31
32
33
34
35
36
37
38

because the “B” part of the test would inherently fail.29 That is,
an essential part of motor carriers’ businesses is movement of
goods, which is what the independent contractors were hired
to do. Essentially, the complaint emphasized that previous
Supreme Court decisions have highlighted the prohibition on
individual states imposing laws or regulations that relate to the
rates, routes, or services motor carriers may provide.30 Additionally, the plaintiffs highlighted the need to hire independent
contractors because of fluctuations in individual motor carriers’
demand for services.31 The owner-operator business model is
common nationally, and forcing a different set of rules on motor
carriers solely within California would be onerous.32
Unfortunately, Wage Order No. 9, which was the statute
decided on in Dynamex Operations West, Inc., defined the transportation industry as “any industry, business, or establishment
operated for the purpose of conveying persons or property from
one place to another whether by rail, highway, air, or water, and
all operations and services in connection therewith; and also
includes storing or warehousing of goods or property, and the
repairing, parking, rental, maintenance, or cleaning of vehicles.”33 The statute sets forth detailed requirements regarding
breaks, wages, hours worked, timekeeping, and various other
restrictions. These obligations are significant when compared
with the lack of obligations required of motor carriers who
hire independent contractors.34 The complaint highlights the
problems faced when requiring motor carriers to exclusively
use employees to comply with Wage Order No. 9. 35 Namely,
routes are affected because motor carriers will have to plan
routes that allow drivers the opportunity to find places they are
legally allowed to park for mandated break and meal periods.36
Further, services are affected because motor carriers will have a
standard number of employees and will not be able to contract
for additional drivers during a particularly busy period of the
year.37 Lastly, prices will naturally be affected due to the need
to alter routes and services and the additional administrative
costs behind using only employees.38
After the United States District Court for the Southern
District of California granted the preliminary injunction, the
defendants appealed to the Ninth Circuit Court of Appeals on

Id.
Id.
People v. Uber Techs., Inc., 56 Cal. App. 5th 266 (2020).
Id. at 291.
See generally id.; see also Kim, Michael S, California Voters Pass Proposition 22, Allowing App-Based Ride Share and Food Delivery Companies to Treat Drivers as Independent Contractors, (Nov. 4, 2020), https://www.natlawreview.com/article/california-voters-pass-proposition-22-allowing-app-based-ride-share-and-food (last
visited Feb. 4 2021).
Id.
California Trucking Ass’n v. Becerra, 438 F. Supp. 3d 1139 (S.D. Cal. 2020).
Lockridge, Deborah, Judge: California Can’t Enforce AB5 Against Trucking, (Jan. 16, 2020), https://www.truckinginfo.com/348933/judge-says-california-cant-enforce-ab5-against-trucking (last visited Sept. 10, 2020).
California Trucking Ass’n v. Becerra, Complaint, 2018 WL 5307476 (Oct. 25, 2018).
Id.
Id.
Id.
Id.
Cal. Code Regs. tit. 8, § 11090(2)(N).
Id.
California Trucking Ass’n, supra note 26.
Id.
Id.
Id.
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January 30, 2020. The district court denied the defendants’
motion to grant a stay on the preliminary injunction on February
10, 2020. However, the defendants’ motion to dismiss counts two
and three of the complaint, alleging violations of the Dormant
Commerce Clause and Federal Motor Carrier Safety Administration claims, were granted the same day. The motion to dismiss
count one, which alleged that the California Wage Order No. 9
was expressly preempted by the FAAAA, was denied. The appeal
to the Ninth Circuit Court of Appeals heard oral arguments on
September 1, 2020, but has not issued a decision yet.39
With the FAAAA preempting AB5 in California, the legal
standard as to whether a worker is an employee or an independent contractor remains the Borello40 standard, which considers
a number of factors such as right to control, supervision, skill,
who supplies the necessary tools, etc.41
2.

State case

At the same time as the CTA case, the Los Angeles Superior Court
was dealing with a case in the state system. Specifically, the Los
Angeles City Attorney filed suit against port trucking companies,
alleging misclassification of drivers as independent contractors
when they should have been classified as employees.42 While
the case was initiated nearly two years before CTA, in January
2020 Judge Highberger ruled that owner-operator truck drivers
were not improperly classified as independent contractors.43
Further, Judge Highberger specifically opined that the FAAAA
preempted AB5 in regards to motor carriers.44 Judge Highberger
found that the ramifications of AB5’s application to the trucking
industry would result in “a substantial impact on trucking prices,
routes, and services.”45 Judge Highberger did note that a higher
court should weigh in on the final validity of AB5.46
The State filed an appeal, and on November 19, 2020, the
Court of Appeal, Second Appellate District, Division Four held
that the FAAAA does not automatically preempt application
of the ABC test to determine whether a trucking company has
correctly classified its drivers.47 However, the Court refused to
weigh in on whether the FAAAA would preempt AB5 overall, it
merely held that the ABC test was not explicitly preempted. The
39
40
41

42

43
44

45
46

47
48
49
50
51
52
53
54
55
56
57

Court of Appeal sent the case back down to the Superior Court
for further consideration.

IV.

MASSACHUSETTS

Massachusetts enacted an Independent Contractor Statute in
2004 that created an ABC test worded almost identically to the
ABC test under California’s AB5.48 This test came into question
specifically in its applicability to truckers in Schwann v. FedEx
Ground Package System, Inc.49 FedEx hired many of their delivery
drivers as independent contractors, and many of those contractors sued, alleging FedEx had misclassified them under the
Massachusetts law.50 These workers were specifically provided
“first and last mile” delivery services, not long-haul routes. 51
Essentially, the terms of the agreement between the contractor and FedEx were that the individual contractors would be
responsible for all aspects of certain accounts, including pickup
and delivery services, and that FedEx would not have any control
over the actual delivery driver and FedEx bore no responsibility
for costs of vehicles or maintenance (although FedEx did offer
some additional financial consideration to help defray some of
the costs of contractor operation).52
While the plaintiffs alleged that FedEx misclassified them
as independent contractors, they essentially argued that the
three-prong test failed.53 Specifically, the question came before
the First Circuit Court of Appeals as to whether the second
prong, “the service is performed outside the usual course of the
business of the employer,”54 was preempted by the FAAAA.55 The
Court noted that if the workers were found to be employees,
they were entitled to paid time off, sick leave, parental leave, paid
break times, and minimum wage.56 Additionally, FedEx would be
required to pay for all maintenance and depreciation of delivery
vehicles, and could not contract out of that responsibility.57
Initially, the district court found that the FAAAA did not preempt the second prong of the Massachusetts test because “the
state law (1) did not sufficiently relate to FedEx’s prices, routes, or
services, and (2) did not concern a motor carrier’s transportation

Case history from PACER lookup from the United States Court of Appeals for the Ninth Circuit.
S.G. Borello & Sons, Inc. v. Dept. of Indus. Relations, 48 Cal. 3d 341 (1989).
Lockridge, Deborah, Judge: California Can’t Enforce AB5 Against Trucking, TRUCKINGINFO.COM (Jan. 11 2020), https://www.truckinginfo.com/348933/judge-sayscalifornia-cant-enforce-ab5-against-trucking (last visited Sept. 10, 2020).
Peltz, James F, Gig Law Doesn’t Apply to Independent Truck Drivers, California Judge Rules, LOS ANGELES TIMES (Jan. 9, 2020), https://www.latimes.com/business/
story/2020-01-09/ab5-california-independent-truck-drivers (last visited Sept. 10, 2020).
Id.
Smith, Jennifer, New Court Ruling Targets California’s ‘Gig Economy’ Trucking Regulation, THE WALL STREET JOURNAL (Jan. 9, 2020), https://www.wsj.com/articles/
new-court-ruling-targets-californias-gig-economy-trucking-regulation-11578595884 (last visited Sept. 10, 2020).
The People v. Cal Cartage Transportation Express, LLC, Case No. BC689320, 2020 WL 497132 (L.A. Sup. Ct., Jan. 8, 2020).
Ashe, Ari., LA Judge Deals Blow to AB5’s Validity for Truckers, JOC.COM (Jan. 9 2020), https://www.joc.com/trucking-logistics/drayage/la-judge-deals-blowab5%E2%80%99s-validity-truckers_20200109.html (last visited September 10, 2020).
People v. Superior Court of L.A. Cnty., 57 Cal. App. 5th 619 (2020).
Mass. Gen. Laws ch. 149, § 148B.
Schwann v. FedEx Ground Package Sys., Inc., 813 F.3d 429 (1st Cir. 2016).
Id.
Id.
Id. at 432.
Id. at 433.
Mass. Gen. Laws ch. 149 §148B.
Schwann, 813 F.3d at 433.
Id.
Id.
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of property.”58 However, during further proceedings, the district
court found that the Massachusetts statute undoubtedly had
an impact on prices, routes, and services, because requiring the
carrier to use employees rather than independent contractors
would affect all three.59 Thus, the district court found that the
FAAAA preempted the second prong of the Massachusetts
test.60
The First Circuit Court of Appeals noted that in enacting
the FAAAA, Congress wanted the same broad preemption possibilities that were applicable in the Airline Deregulation Act of
1978.61 Thus, the appellate court noted the broad preemption
possibility behind the FAAAA. Specifically, preemption occurs
not only when a state law specifically references carriers’ prices,
routes, or services, but also if the law has a significant impact on
them without explicit reference.62 Additionally the court noted
the certain exceptions from the broad preemption rule that
Congress placed within the law itself.63

Plaintiffs will typically name anybody they can to ensure
that they recover from somebody. However, if you are faced
with defending a motor carrier against an owner-operator they
have contracted with, or defending a motor carrier on behalf
of an owner-operator’s actions, be aware that there is standing
precedent to support the contention that the owner-operator is
not the motor carrier’s employee. Even if there are state statutes
with tests similar to those in Massachusetts or California, there
is precedent to demonstrate that the FAAAA preempts any
state statutes to ensure deregulation of the trucking industry.
This results in owner-operators almost always being classified
as independent contractors, absent a specific employment
agreement with a motor carrier.

It should be noted the First Circuit Court of Appeals specifically explained that solid evidence of a statute affecting a carrier’s prices, routes, or services was not required.64 Instead, mere
evidence that a logical effect a statute might have on prices,
routes or services was sufficient.65 Additionally, the appellate
court pointed out that the second prong should merely be one
of many factors to consider in determining whether a worker
is an employee or an independent contractor, not a sole defining factor which the statute allowed.66 In other words, prior to
this ruling, Massachusetts’ law prohibited FedEx, and similar
delivery companies, from using independent contractors at
all. This would undermine FedEx’s business plan, which would
significantly affect its pricing structure, and likely affect its routes
as well.

V.

CONCLUSION

While New Mexico does not currently have any laws comparable
to AB5 in California or the Independent Contractor Statute in
Massachusetts, attorneys should be aware of potential misclassification of owner-operator truckers by courts or insurance
companies. Particularly in cases where workers’ compensation
issues are in dispute, be aware that a worker may not actually be
considered an employee for purposes of workers’ compensation
laws, especially where the owner-operator model is used, and
where there is a clear agreement between the two parties to
use this model. While this issue has not largely been addressed
in New Mexico, there is established precedent in multiple other
jurisdictions, both state and federal, to establish that the FAAAA
will likely preempt any state statutes classifying workers as
employees by any test similar to the ABC test.

58
59
60
61
62
63
64
65
66

Id. at 434.
Id. at 435.
Id. at 440.
Schwann, 813 F.3d at 436.
Id.; see also Massachusetts Delivery Ass’n v. Coakley, 769 F.3d 11, 17-18 (1st Cir. 2014).
Schwann, 813 F.3d at 436.
Id. at 437.
Id.
Id. at 438.
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A Practitioner’s Look at the Pitfalls Associated
with PAC-MAN Insurance
By Briggs F. Cheney (adapted for NMDLA by James C. Wilkey)
Dixon • Scholl • Carrillo • P.A.

In a growing number of jurisdictions, insurance companies
increasingly market insurance policies commonly referred to
as “eroding limits”, “defense within limits”, “diminishing limits”,
“wasting limit”, “cannibalizing”, or, as referred to in this article,
“Pac-Man”, policies.1
A Pac-Man policy is a policy in which the available limits
of liability coverage are reduced by costs of defense. Pac-Man
policies are prevalent in Directors’ and Officers’ (“D & O”), Errors
and Omissions (“E & O”), professional liability/malpractice, and
excess layer policies.2 The economic considerations that drive the
increasing sales of Pac-Man policies are straightforward; namely,
insurance companies look to pass on the escalating costs of
defense to their insureds. The benefit of Pac-Man policies is
that they are sold at a price point below those policies that offer
liability coverage separate and apart from coverage for defense
costs. The downside to Pac-Man policies is that they are fraught
with conflicts, duties, and obligations that can dramatically
affect insurers, litigant-insureds, and lawyers on both sides of
a given case.
Consider the conflict faced by assigned defense counsel.
Certainly, defense counsel owes a professional obligation to
the client-insured to zealously defend the claim. However,
by zealously defending the claim, defense counsel actively
erodes her client’s available coverage with every six-minute
increment billed. In cases where exposure to liability and
damages approaches the amount of available coverage, a
vigorous defense of the claims can take a case with potential
excess exposure and quickly transform the case to one with
near-certain (or certain) excess exposure. In other words, by
vigorously defending the client, defense counsel subjects the
client to personal exposure in excess of her insurance limits.

1

2

3

4

When defense counsel is not vigilant, the ensuing excess
judgment exposes the insured to personal liability and possible
bankruptcy, raises the specter of malpractice litigation against
defense counsel, and is likely to lead to an insurance bad faith
claim against the insurer. Indeed, a crafty plaintiffs’ lawyer3 may
have her sights set on the insurance bad faith claim against
the insurer and may be weaponizing discovery and motion
practice for the purpose of reducing available coverage under
the policy—making it all the more likely that an excess verdict
will be rendered at the close of trial.4 If defense counsel does not
perform an early evaluation of the case in terms of potential
exposure to the insured, and make an effort to broach an early
settlement, defense counsel may find herself at defense table,
sitting shoulder-to-shoulder with the insurer in the post-excess
judgment malpractice and bad faith litigation brought by her
former client-insured.
Consider the conflict faced by plaintiffs’ counsel. An
aggressive litigation approach by plaintiffs’ counsel is commonly
seen by many to be an effective means of extracting a larger
settlement offer from the other side. Indeed, many of us
encounter plaintiffs’ attorneys who have a policy of filing suit
and engaging in extensive pretrial discovery without discussion
of settlement until the defense feels somehow compelled to
make a settlement offer or possibly tender the limits of available
coverage. However, when the defendant has a Pac-Man policy
at stake, vigorous litigation tactics and scorched earth strategies
by plaintiffs’ counsel will ultimately reduce the limits of available
coverage to settle the case—all to the detriment of the plaintiffs’
interests. Both sides must be vigilant, understand the costs of
litigation and the effect defense costs will have on coverage, and
work diligently to appraise the potential exposure and damages
early on in the case.

This article is intended to serve as a practitioners’ resource on the pitfalls associated with Pac-Man policies. The author recommends the following articles on
the subject for a more extensive look at the issues that are touched on here: (1) Briggs F. Cheney, PAC MAN Insurance – Be Careful or it will be “GAME OVER.” If you
are going to play, at least know the rules., St. Bar of N.M. Bar Found. Ctr. for Legal Educ. (Dec. 2015), https://nmbar.org/nmbardocs/aboutUs/Committees/LPL/
PACMan.pdf; and, (2) Gregory S. Munro, Defense Within Limits: The Conflicts of “Wasting” or “Cannibalizing” Insurance Policies, 62 Mont. L. Rev. 131 (2001).
New Mexico has, with mixed results, sought to regulate Pac-Man policies. See, e.g., 13.11.2 NMAC (limiting “legal defense offset provisions” to specific types of
liability policies with a minimum limit of $500,000.00).
Being crafty has its risks. If the bad faith action fails and the plaintiffs are left with nothing years later, it is now plaintiffs’ counsel who is at risk. And how does
the crafty plaintiffs’ lawyer properly advise the client at the outset?
Crafty plaintiffs’ lawyers should advise their clients to retain independent counsel to advise the clients on the pros and cons of the bad faith case that plaintiffs’
counsel may be more interested in pursuing than the direct action against the insured.
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In an effort to mitigate the potential risks associated with
Pac-Man policies, defense counsel should consider taking the
following steps:
(1)		 Read your client-insured’s policy carefully and early on in
the case. Determine whether it is a Pac-Man policy and
consider alerting plaintiffs’ counsel to that fact even before
litigation ensues or a discovery request for the policy is
received.
(2)		 Prepare a detailed engagement letter for the client-insured that specifies your limited role as insurance-referred
defense counsel and the limitations associated with your
role. Explain that the applicable policy is a Pac-Man policy
and explain, in detail, the risks associated with these types
of policies. Remind the client-insured that you cannot
advocate for her interests vis-à-vis her insurer and also
that you cannot provide advice on coverage-related matters that may arise in a dispute with the insurer. Consider
copying the insurer on the engagement letter when it is
sent to the client-insured.
(3)		 Do everything possible to perform an early evaluation of
liability and damages in the case, including a projection
of defense costs through trial, so that you are not caught
off-guard when the potential exposure is determined to
be in potential excess of available coverage. To that end,
consider enlisting plaintiffs’ counsel’s assistance in this
effort so that plaintiffs’ counsel cannot credibly claim that
defense counsel colluded with the insurer to engage in
bad faith conduct towards the client-insured. Consider
sending frequent requests to plaintiffs’ counsel, both formal discovery and informal letters, for records pertaining
to damages. This is a place where the client-insured can
benefit by retaining an independent, private attorney who
can play a part by providing a less accurate, and possibly
a scarier “second opinion” as to potential exposure and
pressure the insurer to consider early resolution where
the potential exposure might exceed policy limits after
anticipated defense costs are factored into the equation.

motion practice in discovery, or hire an additional expert
to opine on a secondary issue in this case. Close your eyes
and pretend you have been sued for legal malpractice
and your former client is claiming $2 million in damages.
In being vigilant, living within that defense budget you
purchased with your policy, where would you cut corners
to preserve your limits?
In closing, the above list of suggestions is not intended to
be comprehensive or exhaustive. It is worth remembering that
defense counsel is placed in a near-impossible situation when
a potential claim has a distinct potential to exceed policy limits
after the costs of defense through trial are factored into the
equation. If you are faced with the specter of potential excess
exposure, this is not the time to press ahead, hoping your skills as
a trial lawyer will be enough to protect the client-insured from a
judgment in excess of the limits. In this situation, be vigilant and
unafraid to settle a case when the client-insured’s personal assets
may be at-stake. Finally, aggressively push plaintiffs’ counsel to
justify their litigation decisions, their actions, and any decisions
they make which will irresponsibly drive up the costs of litigation
to the detriment of both sides of a given case.

(4)		 Provide frequent updates to the client-insured and her
insurer as to defense costs expended and the amount of
coverage remaining under the policy.
(5)		 Early on in the case, make every effort to ensure that
the client-insured retains private, independent counsel
to address coverage-related concerns and to advocate
for the client-insured’s position vis-a-vis her insurer. This
lawyer’s involvement will depend on the claim, but if
a verdict may exceed policy limits or if the calculus of
anticipated defense costs will impair the client-insured’s
ability to defend the case through trial or to get a case
settled short of trial, having an independent lawyer who
can make appropriate demands on defense counsel and
the insurer can be critically important.
(6)		 Finally, make sure you, as defense counsel, are giving
careful consideration to the critical aspects of the client-insured’s defense. Give careful thought to whether you
need to take a particular deposition, engage in expensive
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NMDLA Civil Case Summaries
Published in the New Mexico Bar Bulletin between
September and October 2020
By John S. Stiff, Ann L. Keith & Arturo R. Garcia
Stiff, Keith & Garcia, LLC

Medical Malpractice
NM Bar Bulletin – September 23, 2020
Vol. 59, No. 18
No. S-1-SC-36764 (filed December 5, 2019)
Romero v. Lovelace Health System, Inc., 2020-NMSC-001, 455
P.3d 851
The New Mexico Supreme Court held that an application to
the Medical Review Commission (“MRC”) sufficiently described a
provider’s negligence to toll the three-year statute of limitations
period for filing medical malpractice claims. Plaintiff claimed
her pregnancy was aborted due to the negligence of medical
providers at Lovelace Health System, Inc. (“Lovelace”). She filed
an application with the MRC naming employees of Lovelace,
but not the hospital. The MRC application was presented to the
district court, and Lovelace filed a motion to dismiss based on
Plaintiff’s alleged failure to specifically name Lovelace in the MRC
application and not meeting the standard to toll the statute of
limitations. The district court granted the motion, and Plaintiff
appealed. The Court of Appeals upheld the district court’s
decision. In reversing the Court of Appeals, the Supreme Court
determined Plaintiff’s MRC application named Lovelace through
its employees, who acted in their official capacities, as well as
their actions and omissions working at the Lovelace facilities.
Insurance Law – Bad Faith
NM Bar Bulletin – September 23, 2020
Vol. 59, No. 18
No. A-1-CA-36158 (filed September 5, 2019)
Haygood v. United Servs. Auto. Assoc., 2019-NMCA-074, 452
P.3d 1235
Matthew Haygood was shot in a vehicle owned by Kyle
Cordova. Mr. Haygood filed an uninsured motorist claim with
his insurer, Defendant USAA, which denied the claim concluding
the injury did not arise out of the use of an uninsured motor
vehicle. Mr. Haygood filed a lawsuit against USAA alleging
claims for breach of contract, breach of the implied covenant
of good faith and fair dealing, insurance bad faith, violation of
the Unfair Insurance Practices Act (“UIPA”), and violation of the
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Unfair Trade Practices Act (“UPA”). USAA moved to dismiss the
claim for uninsured motorist coverage arguing that Mr. Haygood
was not entitled to it under the insurance policy because Mr.
Haygood’s injuries had not arisen out of use of the uninsured
vehicle. The district court agreed and further dismissed each of
Mr. Haygood’s claims concluding that all of Mr. Haygood’s claims
depended on coverage. Mr. Haygood appealed.
The Court of Appeals held that the district court did not err
in either concluding that Mr. Haygood was not entitled to coverage or dismissing Mr. Haygood’s claims for breach of contract,
breach of the implied covenant of good faith and fair dealing,
violations of UIPA and UPA, and bad faith based on failure to
pay a covered claim. However, the Court of Appeals reversed
the district court’s dismissal of Mr. Haygood’s bad faith claim
premised on USAA’s investigation and evaluation. The Court of
Appeals concluded that a bad faith claim does not depend on
the existence of coverage. Rather, the plaintiff might be able to
establish his insurer failed to deal fairly in handling the claim,
failed to conduct a fair investigation, or failed to evaluate coverage, even if there is no coverage under the policy. Therefore,
the case was remanded to determine whether there was bad
faith based on USAA’s investigation and evaluation.
Rule 1-060(B)(1) MNRA
NM Bar Bulletin – October 28, 2020
Vol. 59, No. 20
No. A-1-CA-36284 (filed August 22, 2019); cert denied,
December 9, 2019, No. S-1-SC-37976
R ogers v. Bd. Of Cnty. Comm’rs of Torrance Cnty.,
2020-NMCA-002
Plaintiff filed a complaint under the New Mexico Tort Claims
Act and common law in Torrance County (“the state case”). Then,
a year later, Plaintiff filed a second lawsuit in the United States
District Court asserting Fourth Amendment claims based on
the same events as the state case (“the federal case”). Plaintiff’s
counsel filed an opposed motion seeking dismissal of the state
case with prejudice. Defendants responded that they did not
oppose a dismissal with prejudice and clarified that they only
opposed dismissal of the state case without prejudice. The dis-

trict court entered an order granting dismissal of the state case
with prejudice.
Defendants then filed a motion for summary judgment in
the federal case arguing the case should be terminated on res
judicata grounds. The motion was granted by the federal court
because the state case was dismissed with prejudice. Plaintiff
then moved, under Rule 1-060(B) NMRA, to reopen the state
case for the limited purpose of recharacterizing Plaintiff’s motion
to dismiss with a stipulated order of dismissal without prejudice.
Plaintiff argued his counsel acted without authorization because
his actions unwittingly terminated litigation in both the state
and federal cases. Defendants opposed Plaintiff’s motion in the
state case, arguing Plaintiff’s decision to dismiss the case with
prejudice was a failed strategy decision instead of a mistake and
Plaintiff was not entitled to relief solely because his counsel did
not understand the legal consequences of the deliberate act
of dismissing the case with prejudice. The district court denied
Plaintiff’s motion, holding Rule 1-060 NMRA relief is not available
to a party who simply misunderstands the legal consequences
of a deliberate act.

have implied authority to dismiss the state case with prejudice
and did not have authority to dismiss the state case in such a
way that would negatively affect Plaintiff’s federal case.

Reversing the district court’s denial of Plaintiff’s Rule
1-060(B) NMRA motion, the Court of Appeals found relief was
proper due to mistake under Rule 1-060(B)(1) NMRA. The Court
of Appeals stated that when an attorney lacks client authority to
dismiss a case with prejudice, yet does so, whether intentionally
or inadvertently and in a manner that terminates litigation, the
attorney has committed a mistake under Rule 1-060(B)(1) NMRA.
The Court of Appeals further held that Plaintiff‘s counsel did not
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After 50 years, can
we keep our edge?

Can we keep innovating?

Can we continue to lead?

Can we get better?

Piece of cake.

Celebrating over 50 years of finding the truth. The truth is, being an industry leader
is never easy. In over 50 years, S-E-A has pretty much done it all. Forensic engineering
and investigation. Vehicle testing and safety. Consumer product testing and health
sciences. Just to name a few. And we do it all with the best talent and technology in
the business. So, yeah. We’ll blow out some candles. And we’ll eat some cake. Then
we’ll get back to working on the next 50 years.
TH
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