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2020 NMDLA BOARD OF DIRECTORS

The New Mexico Defense Lawyers Association is the only
New Mexico organization of civil defense attorneys. We currently have over 400 members. A common misconception
about NMDLA is that its membership is limited to civil defense
attorneys specializing solely in insurance defense. However,
membership in NMDLA is open to all attorneys duly licensed
to practice law in New Mexico who devote the majority of their
time to the defense of civil litigation. Our members include
attorneys who specialize in commercial litigation, employment,
civil rights, and products liability.
The purpose of NMDLA is to provide a forum where New
Mexico civil defense lawyers can communicate, associate, and
organize efforts of common interest. NMDLA provides a professional association of New Mexico civil defense lawyers dedicated
to helping its members improve their legal skills and knowledge.
NMDLA attempts to assist the courts to create reasonable and
understandable standards for emerging areas of the law, so
as to make New Mexico case law dependable, reliable, and a
positive influence in promoting the growth of business and the
economy in our State.
The services we provide our members include, but are not
limited to:
• Exceptional continuing legal education opportunities,
including online seminars, with significant discounts
for DLA members;
• A newsletter, Defense News, the legal news journal for
New Mexico Civil Defense Lawyers;
• Members‘ lunches that provide an opportunity to
socialize with other civil defense lawyers, share ideas,
and listen to speakers discuss a wide range of issues
relevant to civil defense attorneys;
• An e-mail network and website, where members can
obtain information on judges, lawyers, experts, jury
verdicts, the latest developments in the law, and other
issues; and
• An Amicus Brief program on issues of exceptional interest to the civil defense bar.
The opinions expressed in our published works are those of the
author(s) and do not reflect the opinions of the New Mexico
Defense Lawyers Association or its Editors.
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MESSAGE FROM THE PRESIDENT
By William R. Anderson
O’Brien & Padilla, P.C.

Happy New Decade! As I take over the
2020 presidency of NMDLA from Cody
Rogers, I want to express my thanks
and the thanks of the entire Board for
her willingness to step up over the previous two years. Cody has served the
organization with dedication and we
are grateful.
I also want to thank the hard-working NMDLA Editorial Board which publishes quarterly issues of Defense News. Please consider writing
an article, suggesting topics of concern, or joining the Editorial
Board. It is an excellent way to contribute to the civil defense
bar, and you may even earn CLE credits for writing contributions.
I am honored to serve as president of NMDLA in 2020.
This year’s Executive Board will include Juan Marquez as President-Elect and Christina Brennan as Secretary/Treasurer. We
will, as always, be supported by a hard-working and dedicated
Board of Directors.
Over the years, our organization has had many successes,
and with the support of the Board we can continue to build upon
that success. Significantly, our Annual Civil Rights seminar has
always been successful, and we will continue this tradition. We
also intend to host the biennial Women in the Courtroom. We
will also continue to hold our informal member lunches with
speakers addressing current issues with innovative ideas. We
encourage all members to provide us with topics of interest to
assure that we continue to serve our membership to address
the latest ideas and issues. In 2019 we held a bad faith seminar
which was well-attended and welcomed by both lawyers and
insurance industry representatives, providing excellent educa-

tional and networking opportunities. We intend to continue to
develop this program.
In addition to our successes, we have also learned from our
mistakes. In 2019 we experimented with hosting our Annual
Meeting at Santa Ana and combining it with a golf outing.
Our experiment did not have the expected result, and we will
return the Annual Meeting to downtown Albuquerque. We will
also look to increase the NMDLA’s collaboration with the UNM
School of Law in 2020 and to continue to develop our social
media presence.
Most significantly, I am committed to increasing communication and collaboration amongst the NMDLA membership.
While our website has been a successful site for sharing information related to expert witnesses, judicial decisions, and current
legal issues, we are not sharing our defense victories. In my
discussions with our membership it is apparent that we have
much to share in this regard, not only as it relates to trial victories,
but also with regard to dismissals and summary judgments. I
encourage our members to share your successes!
Finally, and importantly, I am committed to having our
organization participate in community service projects in 2020.
While I recognize that we, as individuals, and our law firms give
generously to our respective communities, I want to encourage
our membership to contribute as a group. The Board is actively
seeking organizations that can benefit from our service, and I
am encouraging all members to provide suggestions for our
consideration.
William R. Anderson
O’Brien & Padilla, P.C.
2020 NMDLA President
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Appeal Bonds for Insurance Companies

By Dan Huckabay

The following article is reprinted with permission of DRI, having
appeared in Covered Events, Volume 30, Issue 3.
You represent an insurance company and just received an
adverse judgement. They want to appeal, but what about staying enforcement of the judgment? This is article will address
this and many other related questions we commonly hear from
attorneys.
The first step with any case is to review the policy language to determine the insurers’ obligations. An excellent
article addressing this topic was published in the October 2017
edition of DRI’s For
The Defense titled,
“Examining Insurers’
Obligations to Their
Medical Legal Expert
Insureds Post-VerWitness Specialists
dict.” As part of the
has specialists in nursing,
article, the author,
Susan Knell Bumbalo,
nurse practitioners,
looks at the costs the
Gastroenterology,
insurer is obligated
Cardiology, Orthopedics,
to pay when a duty
General Surgery, Radiology,
to appeal does exist.
Nephrology, OB-GYN,

Pathology, Internal
Medicine, Perinatology,
and Pulmonology. Our
experts average 23 years
of professional experience
with 91 depositions and 82
court appearances.
Contact us at
www.mlews.com or
mlewsllc@gmail.com.
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The
first
area examined is
whether the insurer
is required to furnish
the appeal bond to
stay enforcement
of the judgment. As
the article points
out, “The 1973 ISO
primary policy form
expressly required
that the insurer pay
for appeal bonds as
part of the Supple-

mentary Payments. When amended in 1985, standard ISO CGL
policies removed that express requirement; but many excess
policies include a provision in the Supplementary Payments
section of the policy form obligating the insurer to pay the
premium on appeal bond, but the provision will not require
that the insurer actually furnish the bond.”
When it is found that insurers are required by the policy to
furnish the bond, the following questions need to be addressed.
Does the Jurisdiction Require the Insurer to Provide
an Appeal Bond in Order to Stay Enforcement of the
Judgment?
In most jurisdictions, insurers do need to post security with
the court in order to stay enforcement. While there are exceptions
like the state of Michigan that allow insurers to post the policy
with the court as security (MCL 500.3036), most require insurers
to put security with the court just like any other appellant.
Most commonly insurers will provide appeal bonds rather
than use other forms of security like cash, because it can affect
their capital requirements from a regulatory standpoint. Furthermore, most insurers can qualify for bonds at competitive
premium rates.
Can the Insurer Bond the Judgment Themselves?
In order for an insurer to provide their own bond, they
need to be licensed to transact surety business. According to
the Insurance Information Institute, there were 2,538 property
casualty insurers in the United States in 2016, and there are less
than 200 of those insurers licensed and approved to transact
surety according to the Federal Department of Treasury Listing
of Certified Companies. As a result, most insurers do not have
the ability to transact surety business, and therefore, need
to obtain an appeal bond from a licensed third-party surety
company.

What if the Judgement is in Excess of the Insurance
Coverage?
As further addressed in Ms. Bumbalo’s article, “Examining
Insurers’ Obligations to Their Insureds Post-Verdict,” “the majority of courts have concluded, logically, that insurer’s responsibility for a bond extends only to the limits of the policy…”
In those instances when a judgment is in excess of the insurance coverage provided by the insurer, the insurer will typically
provide an appeal bond up to their policy limit. In order for the
insured to stay enforcement of the judgment in excess of the
policy limit, the insured will have to provide a separate appeal
bond for the difference.
How Do Surety Companies Qualify Insurers?
When surety companies underwrite insurers for an appeal
bond, they essentially want to ensure that the insurer has the
financial wherewithal and stability to pay the judgement if it is
upheld on appeal.
The surety’s review will include the AM Best rating of the
insurer, if applicable, and possibly the most recent financial
statement, which is usually publicly available as insurers are
required to file statements with their state regulatory agency.
The surety companies specifically examine the size of the
judgment relative to the insurer’s capital base, their length of
time in business, and their record of profitability.
What is the Process and How Long Does it Take?
Approving appeal bonds for most insurers is a relatively
quick process that takes as little as a few hours to a couple days
depending on the insurer’s financial strength. All that is required
to begin is to know the name of the insurer, the amount of the
bond required, and to obtain copies of the court complaint and
judgment if it has been entered.

Once approved, an authorized officer of the insurer will
have to sign the surety’s indemnity agreement, pay the surety’s
premium, and the appeal bond can be issued.
For insurers that need appeal bonds on a somewhat regular
basis, a bond program can be established whereby bonds up
to a certain dollar amount are pre-approved and can be issued
instantaneously.
What are Some of the Common Challenges that Can Arise?
Challenges can arise with insurers that are not rated by AM
Best, are thinly capitalized relative to the bond amount and/or
have an inconsistent track record with profitability. Insurers that
are domiciled and hold their assets outside of US can add to
the complexity of underwriting. These issues are by no means
insurmountable, but it may increase the timeframe or terms
required for securing the bond.
Conclusion
In the words of Abraham Lincoln, “Time is everything…,”
and this is particularly true when it comes to securing appeal
bonds for insurers. We encourage all the attorneys and insurers
we work with to start the process early even if the judgment
has not been entered. Much of the preliminary leg work can be
done with just a ballpark estimate of the bond amount potentially required.
Dan Huckabay is president of Commercial Surety Bond Agency
(CSBA), one of the leading providers of appeal bonds in the nation.
He has underwritten appeal bonds in almost every state and federal district court for clients ranging from individuals to Fortune
500 companies. Mr. Huckabay is a frequent presenter, author, and
expert witness on the topic. He is also an active member of DRI’s
Appellate Advocacy Committee and most recently the Insurance
Law Committee. CSBA is a corporate member of DRI.
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An Interview With New Mexico Court of Appeals
Judge Zachary A. Ives
By James C. Wilkey, Esq.
Dixon Scholl Carrillo P.A.

JW: How long were you practicing
before you became a judge?
JI: I graduated from UNM in 2000
and then I was a law clerk for Justice
Minzner for one year, then I practiced
after that from September of 2001
until January of 2019.
JW: And was Justice Minzner on
the Supreme Court when you were
a clerk?
JI: Yes, she was Chief Justice at the time.
JW: How was your experience as Justice Minzner’s Clerk?
JI: Fabulous, both because of the nature of the work and
because of who my boss was. She was an extraordinary person
and a truly great teacher. I learned so much from her.
JW: How long have you been a judge?
JI: I took the bench in February 2019, so going on seven
months.
JW: How did you become a judge?
JI: I was appointed by Governor Lujan Grisham after being
nominated by the Judicial Nominating Commission.
JW: Please describe the process.
JI: It is a bipartisan nominating commission chaired by the
Dean of UNM Law School. You submit a written application and
then the commission interviews all the applicants, with each
commissioner typically asking one question of each applicant.
My interview was held in the Supreme Court courtroom, which
fortunately is a place I was already familiar with. But it is a little
bit intimidating because you have approximately 20 commissioners sitting in a horseshoe around you and they ask some
6  Defense News
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challenging questions, but we had a great group of commissioners who made the process conversational and collegial. I
was fortunate enough to make the short list and then sit for an
interview with the Governor, who ultimately decided to appoint
me. A tremendous honor.
JW: Was it difficult to make the decision to transition to the
bench from being in practice?
JI: Yes. It’s something I thought about off and on over the
years and more seriously over the past two to three years. I was
very attracted to the idea of devoting myself full-time to public
service, but I recognized there would be some trade-off. I liked
having clients and many other aspects of the practice of law, and
I knew I would have to give those up. I was in private practice for
many years, ultimately as a solo practitioner. It has been a big
change to become a state employee, and running a statewide
campaign is demanding. I thought a great deal about the impact
of all of that on my family. It was not a decision I made lightly.
JW: Before we started the interview, we were talking earlier about how the older generation of lawyers are often more
comfortable advocating with verbal or oral presentations and
the more recent generations are often more comfortable on
the briefs. Where would you rate yourself on that spectrum?
JI: I have greater comfort with writing but enjoy both. I have
always liked appellate work in part because I think it plays to
my strengths as a lawyer, including research and writing and
a deeper analysis of legal issues, and I think that’s probably
the part of the practice that I was best at and hopefully that is
translating into good appellate judging.
JW: It sounds like appellate work falls squarely in your bailiwick based on your experience in practice?
JI: I was doing appellate work whenever I got the chance
in both state courts and in the Tenth Circuit, and I was even
fortunate enough to have an opportunity to practice before
the United States Supreme Court.

JW: You mentioned a case before the United States Supreme
Court?
JI: When I was at the Freedman Boyd firm, we had a case
that went to the Supreme Court. Nancy Hollander argued the
case. Nancy, John Boyd, and I worked on the briefs together. So,
I got the experience of writing parts of Supreme Court briefs,
helping Nancy prepare for oral argument, and then sitting in the
Court watching my colleague argue an interesting case about
the sacramental use of a hallucinogenic tea.
JW: Really?
JI: Yes, we were asking the Court to affirm a preliminary
injunction that Judge Parker issued against the federal government because it was interfering with our clients’ use of its
sacrament. After Judge Parker ruled in our favor under the
Religious Freedom Restoration Act, the case found its way to
the Tenth Circuit and then to the Supreme Court, where we
ultimately prevailed, 8 to 0.
JW: Who wrote the opinion?
JI: Chief Justice Roberts.
JW: Wow.
JI: Yes, a very nicely written opinion. I think I would say that
even if I was on the losing side.
JW: So why did you want to become a judge?
JI: I think the public service aspect coupled with what I perceive to be my strengths make it a good fit. Appellate judging
was something I felt I had the skills to do, and I had a strong
desire to serve the people of New Mexico.
JW: I imagine that an appellate court judge can be a lonely
position sometimes. Do you find it isolating compared to when
you were a lawyer?
JI: Not really because it is such a collaborative job. We sit
in panels, so there is a lot of interaction with the other judges
and law clerks in other chambers. I do spend a huge amount of
time reading and writing. The volume of reading is incredibly
heavy between the briefs that come in, statutes and precedential
opinions, draft opinions both from my own law clerks and from
other chambers, plus the record proper and transcripts. So it
is sometimes quiet, lonely work. But for my personality, there
is enough interaction with other people. It’s not for everyone.
JW: What has your experience been like coming in as a new
appellate judge with a significant backlog of cases?
JI: With the backlog, it has been a challenging time for
our Court, trying to strike the right balance between quality
appellate review and moving the cases forward expeditiously.
I think that is the real trick, just as it is for practicing lawyers. We
all need to get things done in a timely way while still doing a
great job. I think the Court is being innovative in its approach
to that problem. We are in the process of making some changes
right now, including a pilot project to have appellate divisions in
our Court. Under the pilot project, we have temporary divisions

where, for four-month periods, the same three judges will decide
cases together. The cases are still randomly assigned, but the
judges have the benefit of working in the same groups of three
throughout the division term. Our hope is that this will have
benefits in terms of quality and efficiency.
JW: Do you see good quality advocacy in front of the Court?
JI: I have not had oral argument yet, which should give
you some sense of how rare it is in our Court right now. But in
terms of the briefing, we see a wide range of quality. We see
some excellent briefs, some on the other end of the spectrum,
and a lot in between.
JW: What advice would you have for lawyers who are submitting briefs to the Court of Appeals?
JI: I think being careful to comply with the rules, especially
stating how an issue was preserved, and then making sure to
correctly state the standard of review and track that standard
throughout the argument. I think, especially for attorneys who
don’t do a lot of appellate practice, preservation and standards
of review might not strike them as very important, but they
drive our work. Lawyers sometimes overlook them or give them
short shrift.
JW: What do you not like about being a judge on the Court
of Appeals so far?
JI: I think the hardest part for me has been the tension
between moving the cases along at the expected pace while
making sure that the quality is what it needs to be. But I really like
the work. I genuinely enjoy being a public servant and working
on the interesting legal issues in our cases. It’s great to be able to
do a wide variety of cases, which is something that most lawyers
do not get to do. This is not easy, of course, because you have
to learn new areas of law, but I generally enjoy that process.
JW: What are your thoughts on taking cases to trial, particularly in the civil defense area where it’s rare to get cases to trial,
and then to get legal issues in front of the Court of Appeals?
JI: From a backlog perspective, we are happy for cases to
settle, but I do think there’s some downside to having fewer
trials. One is that lawyers just don’t get as much experience
or training in terms of presenting in court. But I think it has an
impact on the development of the law as well. We still see a lot
of civil appeals from grants of motions to dismiss and summary
judgment motions, so there is still law that develops in those
contexts. More criminal cases are tried and appealed. There is
often little or no disincentive for a defendant in a criminal case to
appeal. In civil cases, at least in my experience, cases sometimes
settle after trial, and the appellate issues never get resolved.
JW: It’s a cost perspective thing, and then you don’t want to
develop law that’s bad from an institutional standpoint?
JI: That’s true. People realize there is often some risk on
appeal, and many don’t want to deal with that risk or the expense.
JW: Do you have any advice or tips for young lawyers in
particular?
Defense News

|

Vol. I, 2020  7

JI: Some of the better briefing that I’ve seen has been done
by young lawyers, and that’s something that I’ve heard from
other appellate judges. It may be a product of the anxiety new
lawyers feel. You’re doing something new and you may feel like
you’re over preparing, but probably you’re just preparing well,
doing everything you need to do to make sure that your work
product is what you want it to be. Young lawyers should feel
confident that if they work hard and are thoughtful about how
they practice and what it takes to be an effective advocate within
our system, they will learn quickly and do well.
JW: So, one thing that the NMDLA and I think the Bar in general has been focused on is a lot more compassion or empathy
for the stresses that lawyers are put through. It seems like the
older generation of lawyers were typically expected to suck
it up and get the job done right without any thought to the
personal costs on the lawyer. Now, there are more outreach
programs, everything from substance abuse to depression and
wellness-related courses. How do you see the practice of law
changing with respect to those issues?
JI: I think the culture is changing for the better. In New
Mexico, we have a more civilized practice of law than in a lot of
other places. People have more opportunities to strike a decent
balance between their personal lives and their work lives and
actually have some distinction between the two.
JW: I interviewed Dean Pareja earlier this year and he was
critical of the process that judges are put through in terms of
going through the commission process only to sometimes lose
their seat after a partisan election so soon after their appointment. What are your thoughts on the process?
JI: I think it’s a difficult problem. You’re trying to balance
several interests, and our system strikes the balance in a particular way. I know there have been discussions about other
ways of doing it. Some people say that we should have a system where the Governor nominates someone who has been
recommended by the commission, and then the Senate must
decide whether to confirm the nominee. If the Senate confirms, the judge would be up for retention, rather than having
a contested, partisan election. I am not saying that I endorse
that approach, but it might address some of the concerns that
the Dean has expressed because you wouldn’t have a partisan
election immediately following appointment. Instead, you
would just have a retention, which would probably decrease the
likelihood that someone who had made it all the way through
the selection process would leave office a year or two years
after they got appointed.
JW: Some of the proposals that I have heard have been a
longer period of time before say a partisan election occurs. The
proposal you mentioned would ensure that the public interest
is given some weight in the process through a potential Senate
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confirmation. From a practical standpoint though, either longer
periods in office before retention elections or the nomination
process would result in judges being on the Court of Appeals
potentially longer, which would, in my mind, have benefits in
terms of tackling the efficiency problem because you will have
more experienced judges sitting longer and they don’t have to
reinvent the wheel each time a new judge comes on.
JI: I think that’s right, and it’s clear that turnover, retirements,
and elections have contributed, they are not the only cause, but
they contributed to our Court’s backlog. I think judicial selection
is a very tricky problem, and there is not one right answer.
JW: Another problem is that, in some ways, the current
system discourages applicants, who are otherwise qualified and
would be great, from taking the risk leaving private practice. I
mean, if you wind down the practice and then take that plunge,
it’s discouraging to think you would be back in private practice
so quickly.
JI: That is one of the considerations that went through my
head. I certainly asked myself: What if I am lucky enough to get
this job, then I shut down my practice that I have worked all these
years to build up, and then less than two years later I lose the
election and end up having to start over? I think it is something
that any lawyer would want to think about seriously.
JW: I would think that the election part would be extremely
daunting to say the least. I don’t think most lawyers have political
skills and, at least most of us, wanted to do other things with
the skills we have.
JI: Running for office is not natural for me, and I’ve never
done it before. But it is something I have to do to keep this
job, and I think I’ve gotten better at it and enjoyed it more as
I’ve gained experience with it. I don’t think most lawyers relish
running for office. Particularly statewide, it is a bit daunting and
requires a great deal of hard work. However, it’s doable. And I
think there is value in getting out and meeting people, especially
non-lawyers, in different parts of our state, hearing from them,
and talking to them about the rule of law and the importance
of the judiciary. So far, I have found that, as with many things in
life, the anxiety about the thing was worse than the thing itself.
JW: Has the campaign process started?
JI: Yes, the campaign is well underway, and we have been
very busy doing everything we need to do to qualify to be on
the ballot, to get public financing, and to connect with voters.
JW: Well, I wish you all the best in the future and I thank
you for taking the time out of your busy schedule to sit down
for this interview.
JI: My pleasure. Thank you.
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Uncovering Evidence in the Digital Age

By Cat Casey
DISCO

I. U
 ncovering Evidence in the
Digital Age
Technology impacts all aspects of
modern life, transforming how people learn, work, and communicate.
People today operate professionally
and personally in a digital society,
leaving a vast computer generated
footprint in their wake. Understanding these new potential sources of
evidence is critically important to
zealously advocate for clients.
Much in the way that email
transformed the practice of law, new short-form and/or collaborative means of communication are dramatically impacting
how practitioners identify and uncover key evidence. Understanding where to look, how to extract insight, and the legal or
ethical considerations with each new source of evidence pose
new challenges for practitioners.
II. How are People Communicating Differently in the
Digital Age?
Today 56 percent of the global population—4.48 billion
individuals—can access the internet, with nearly 3.5 billion
actively participating on social media.1 Facebook alone has 2.45
billion users2 and encrypted message applications like Wechat
and WhatsApp have well over a billion users each. 3 Further,
1

2

3

J. Clement, Worldwide Digital Population as of October 2019, S tatista
(N ov. 20, 2019), ht tps: //w w w. s t atis t a .co m /s t atis tic s/617136/
digital-population-worldwide/.
J. Clement, Facebook: Number of Monthly Active Users Worldwide 20082019, Statista (Nov. 19, 2019), https://www.statista.com/statistics/264810/
number-of-monthly-active-facebook-users-worldwide/.
Kit Smith, 126 Amazing Social Media Statistics and Facts, B r a n d w at c h ( D e c . 3 0 , 2019), h t t p s : // w w w. b r a n d w a tc h . co m / b l o g /
amazing-social-media-statistics-and-facts/.
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emerging self-destructing messaging platforms like Signal or Wickr are
showing tremendous growth.
Additionally, new tools and
platforms that mirror the quick and
informal communication style of
social tools are being developed
for business purposes. Specifically,
a category known as collaboration
tools—of which Slack is the most
well-known—that marry social networks with short-form instant messaging, are rapidly being adopted by
even large enterprises. These tools
effectively double the potentially relevant data for civil litigation.
Why does this matter to a civil defense attorney? Increasingly, many people are moving away from email and embracing
these new instant and informal means of communication as a
primary means of business and personal communication. Further, the migration is generally not to a single tool, but rather a
combination of multiple tools used at varying points throughout
a given day. To fully uncover key communication and incriminating evidence, effectively extracting data from these newer
tools is imperative.
The informal nature and short format present in many of
these new digital means of communication make them a rich
source of potential evidence in a civil matter. People do not
always realize that what is texted, Slacked, or shared in some
other ephemeral manner is still discoverable and dispositive, and
a savvy defense attorney can benefit greatly from this.
III. Internet of Things (IoT) Allows Things to Communicate
About Human Activity
Technology is impacting more than how people communicate. It has been embedded in the things around us like

cars, health trackers, thermostats, and even doorbells. Each
networked and technology-optimized product, collectively
known as the Internet of Things (IoT), contributes to a person’s
digital footprint and creates a potential evidentiary path of
inquiry.
IoT devices have played an important role in recent cases.
At the end of 2018, a judge ordered that data from an Amazon
Echo be turned over in a double homicide.4 The wearable health
tracker, Fitbit, has had data used in personal injury matters,
murder cases, and employment-related matters since 2014. 5
Even web-enabled children’s toys have seen their day in court.6
Understanding what type of data is available on each of these
networked IoT devices can be immensely beneficial in scoping
a matter and uncovering evidence.
IV. Managing New Data Sources in Ediscovery
Social, mobile, and app-based data produce a broad spectrum of digital files that may be relevant to civil matters. Simply
looking in custodians’ emails, network shares, and documents
stored on their PCs or laptops is likely not sufficient to capture
all relevant information. Rather, legal practitioners must ask
additional probing questions to determine which atypical data
sources may be within the scope of relevancy.
Shadow IT, or the use of systems outside of the approval
and purview of IT within an organization, is a major challenge
facing enterprise today. Employees expect the same ease of
use and functionality available in commercial grade tools for
business activities. In the event there is a shortfall, employees
often begin using tools without engaging with IT (up to 50
percent of the time according to one report).7 As such, the IT
data map or general understanding of the tools employees use
in an organization is unlikely to encompass all the technology
employees are actually using.
A. Identify Investigative Data
The first step to identifying likely relevant data today is to
speak with the stakeholders early. Much like you would not have
trusted the head of information governance or the CEO to tell
you how everyone filed their communications back in the day,
you cannot simply rely on a single IT person to map out the communication methodology across the organization. Ask senior
and junior members of relevant business units or practice areas
how they communicate in their team, which tools they engage
with, and with what frequency. Atypical data types may not be
4

5

6

7

Zack Whittaker, Judge Orders Amazon to Turn over Echo Recordings in Double
Murder Case, TechCrunch (Nov. 14, 2018), https://techcrunch.com/2018/11/14/
amazon-echo-recordings-judge-murder-case/.
Parmy Olson, Fitbit Data Now Being Used in the Courtroom, Forbes (Nov.
16, 2014), https://www.forbes.com/sites/parmyolson/2014/11/16/
fitbit-data-court-room-personal-injury-claim/#5f41c06e7379.
George Khoury, IoT Kids’ Toys Privacy Breach Case Settles, FindLaw (Jan. 10,
2018), https://blogs.findlaw.com/technologist/2018/01/iot-kids-toys-privacy-breach-case-settles.html.
Peter Bendor-Samuel, How to Eliminate Enterprise Shadow IT | Sherpas in Blue
Shirts, Everest Group (Apr. 11, 2017), https://www.everestgrp.com/2017-04eliminate-enterprise-shadow-sherpas-blue-shirts-39459.html/.

relevant in every case, but you should level set early to ensure
you are not missing out on highly relevant material.
B. Prioritize and Triangulate Data
Prioritize data sources based upon the frequency in which
they are relied upon by key custodians, and understand that
email may not be the first data source investigated. Use insights
from each investigated data source to triangulate in on key
periods of time, concepts, and data ranges to ensure that you
are not boiling the ocean but rather taking a precise approach
to mining for relevant information.
C. Determine Data Export Capability
Once a new data type is identified, it is important to understand the type of license (if any) the enterprise has, because
certain levels of licensing provide only a limited data export. A
second key consideration is which technology or technology
service provider can best handle the data type employed by
a given tool.
D. P
 artner with Providers with Specific Expertise in the
Relevant Data Type
Tools like Slack and ephemeral messaging applications
have a different data format than email. Standard documents,
certain methods of extraction, and/or review platforms have limitations that can make a review substantially more challenging
and costly. Understanding this on the front end is key. When in
doubt, demand that a provider show examples of what the data
will look like in the review tool before engaging.
E. Find Your Data Guru
Ensure that you, your client, or the service provider has a
well-versed expert to help shepherd the process, to avoid pitfalls specific to the data type, and to ask the right questions as
you navigate through this process. Understanding the risks and
benefits of atypical data at the outset can avoid costly mistakes
and decisions that may render the data unreviewable.
V. Ethical Duty
Legal practitioners have an ethical obligation to be competent in the matters they handle, and this duty extends to technological considerations. The ABA Model Rules of Professional
Conduct Rule 1.1, for example, notes that legal practitioners have
an ethical duty to provide competent representation to their
clients. In 2012, this amendment was extended, via Comment 8
to Model Rules of Professional Conduct Rule 1.1, to specifically
include technical competence. The amendment states that in
maintaining competence, an attorney “should keep abreast of
changes in the law and its practice, including the benefits and
risks associated with relevant technology[.]” To date, 38 individual
states have adopted similar rules for technological competence.8
8

One can track the adoption of bar rules at https://www.lawsitesblog.com/
tech-competence.
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VI. What Does that Mean For Practitioners?
Comment 3 to Model Rules of Professional Conduct Rule
5.3 extends this responsibility further to nonlawyers or services
outside the firm to assist the lawyer rendering legal services
to the client. It specifies that a lawyer must make “reasonable
efforts” to ensure that services, like databases which support
complex litigation and web-based services which store client
information, “are provided in a manner that is compatible with
the lawyer’s professional obligations.”

Since 1988

In the same way that both electronically stored information,
generally, and email fundamentally changed the practice of
law almost a decade and a half ago, new atypical data is fundamentally changing case development and discovery yet again.
So, should attorneys worth their salt rush out and learn to
code? Not exactly. Rather, attorneys should seek to obtain a basic
level of technological fluency, understand enough to spot issues
with technical repercussions, and have a network of resources
to address deeper technical questions.
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A Few New Habits To Aid in the Art of Living Well in
Front of The Bar
By Matt Watson, Esq.

Throughout our existence in this life, most things we do, we do
by choice, although our habits can be so ingrained that we may
struggle to accept or recognize that. Death is different. Like birth
and the payment of taxes, death is one of those few things that
is going to happen regardless of our choices. And while genetics
strongly influence many aspects of our lives, our habits are the
strongest predictor of the quality of life we live until the moment
our lungs no longer take in breath.
Until the late 1800s, the average life expectancy around the
world was between 30 and 40 years.1 Modern western culture,
with the advancement of technology, finds us in an environment
in which we live, by historical standards, very comfortable and
long lives. Most of us have access to more than plenty to eat. We
live, work, and travel in temperature controlled environments.
We don’t generally live in fear that someone, some beast, or
some group of either, is going to arrive in the middle of the
night to take away our stuff or our lives. Being able to stay alive
comfortably is at an all time high.
Although a law degree is no guarantee to the attainment
of the riches of King Solomon, it does provide us with a fairly
steady means of financial support. It is also a profession given
a certain amount of prestige, in spite of the presence of endless
and, some, well-founded jokes.2
Why is it then that a recent study by the Hazelden Betty
Ford Foundation and the American Bar Association found that
21 percent of licensed, employed attorneys qualify as problem
drinkers, 28 percent struggle with depression, and 19 percent
demonstrate symptoms of anxiety?3 As legal professionals, we
have gone to law school where we learn about contracts, the
Constitution, tort liability, the rules of evidence, and a host of
other areas of knowledge. What is not taught in most law programs, however, is how to deal with clients with unreasonable
1

2

3

See, e.g., Life Expectancy by Age, 1850-2011, INFOPLEASE.COM, https://www.
infoplease.com/us/mortality/life-expectancy-age-1850-2011 (last visited
Feb. 27, 2020).
For example, do you know how copper wire was invented? Two lawyers
were fighting over a penny.
Patrick R. Krill et al., The Prevalence of Substance Use and Other Mental
Health Concerns Among American Attorneys, 10 J. ADDICT. MED. 46, 51
(Jan./Feb. 2016).
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expectations, or how to manage the billable hour and the toll
it takes on one’s resources. While we spend at least an entire
semester learning how to research and write legal memoranda
and briefs, we are not taught how to diffuse tense, conflict driven
meetings or deal with what some may describe in exaggerated
terms as guerilla-style tactics of opposing counsel. There are few
law school classes on how to listen well and communicate clearly
under these tension filled circumstances. Equally important is
the absence of focus on caring for one’s mental and physical
health, and instruction on developing enough discipline to
incorporate those concepts into the career path of the lawyer.
These are just a few examples of the many challenging realities
faced by those of us within the legal profession.Wellness is a
vast topic. As I began my research, I polled smart and healthy
friends and colleagues, each of whom appear to live “well.” I
read articles, perused a variety of books on topics including diet
and exercise, mental health, and spirituality. Frankly, I was a bit
overwhelmed. Exactly what does it mean to live well?
One source defines wellness as “the quality or state of being
healthy in body and mind, especially as the result of deliberate
effort.”4 I sat, tapping my fingers on the desk beside my keyboard,
trying to cobble the information into some meaningful form. My
inquiry initially sought to create some exotic destination of “wellness,” at which I might arrive by checking a few boxes or drawing
lines through items on a to-do list. Living well however, is not that.
To live well, I concluded, is to decide what it is that makes
one happy, and then set an intention to live life in a way that
allows one to be, do, and have whatever that is regardless of
what anyone else thinks about it. Wellness is a life-way, an infinite
journey upon which we can each embark in our own unique,
highly individualized way.
If you are reading this, a major component in your life is
that you have chosen to live and work as a legal professional.
There are several major unique challenges we face as legal
professionals living in modern society, some of which drive us
at times to question our choice of career path. I have recently
concluded that there are a few foundational pitfalls we can
4

Dictionary.com, https://www.dictionary.com/browse/wellness?s=t (last
visited Jan. 16, 2020) (emphasis added).

avoid with the exercise of minimal effort and focus. Each
involves our habits.
One of the greatest challenges we face within the legal profession can be roughly cast as the management of conflict. Our clients
bring us complex problems created within their lives for which they
lack the tools to solve. Whether it is a client charged with a crime,
a spouse about to not be a spouse, or an individual or entity with
a dispute arising from an inadequately documented agreement,
lawyers are constantly marinating in some level of conflict. Few law
schools provide specific guidance on this matter, and we dive into
our careers largely unarmed to successfully deal with it.
One of the most difficult brands of conflict to manage is that
created by the overly challenging client. This client argues with
you over well settled points of law, refuses to heed advice, fails
to comply with his obligations to you, and fails to take responsibility for any of the ill that has befallen him. In my opinion, you
should develop a habit of telling this client, “No.”
You have been there. You are in that first meeting with a
potential new client. The formalities have been exchanged, and
you sit with a cup of coffee listening intently to the story while
you scribble notes on your yellow pad. The client has been cultivating and living in this situation for months, perhaps years, yet
you are required to gain at least a general understanding of the
problem, and provide an overview of the options for resolution
within a relatively short period of time because you have a law
degree. Your brain is working at full speed to absorb and process
the information. As the meeting progresses, you ask questions
to gain a better understanding, and the client works hard to
convince you that in spite of his eternally angelic conduct, he has
somehow been smitten with the ills for which he is seeking your
assistance. You continue scribbling, listening, and muttering
acknowledgement of understanding from time to time.
Then it happens. Your spidey sense begins to whisper, “He
seems to be a bit unreasonable under the circumstances.” You
are busy trying to understand what has happened in order to
provide the client quality service so you ignore the thought and
continue scribbling. After a bit more exchange, the intuitive
voice is back. “Are we sure we are going to be able to manage this
client and his problems?” You continue to scribble, organizing
and processing the information. At the end of the meeting, due
to your habits and perhaps in part to your requisite homage to
the aforementioned billable hour, you sign an agreement, collect
the retainer, and dive in, certain you will be able to overcome
the challenges raised by your intuition.
After several stressful months of working with the client,
perhaps an unpaid invoice or two, and maybe a bar complaint,
you close the file and ask yourself why you didn’t listen to the
little voice in your head. Damn habits.
Taking on new cases is what many of us do. It’s how we earn
our living. Within that reality however, lurks trouble if we are
not careful. Not every client that walks in your door is going to
be a good fit for you and your office operation. When a client is
dishonest with you, argues with you over well settled points of
law, or is insistent upon pursuing a dispute over “the principle of
the matter,” beware. Permitting one of your noble colleagues to
take this particular case will result in a significant reduction in the

amount of conflict you deal with in your day-to-day life. Part of
living well as an attorney is creating a habit of saying “no” to people and files that bring with them unnecessarily excessive conflict.
Now that we have trimmed the most challenging clients
from your case list, we turn our focus on habits involving our
interactions with those with whom we interact. One of the most
valuable tools we can develop as legal professionals, and as
human beings, is the skill of listening well.
There exists within our profession the stereotypical attorney: confident and smooth talking, with an uncanny ability for
clever whit. She is expected to have all of the answers readily at
hand, and a corresponding ability to coolly convince a tribunal,
opposing counsel, and anyone else within earshot that her
client’s position is that of truth, justice and the American way.
We are advocates, and as such, we are required to convince
others of what we think about our clients’ issues. It is easy to
get caught up in the habit of always explaining why we, or our
client, is right. In doing so, we often fail to listen.
At times, our clients bring to us problems that, to us, seem
so simple as to require a dismissive explanation as we seek
to move on to more important problems in our day. We can
also become so convinced of the righteousness of our client’s
position that we fail to adequately listen to what opposing
counsel, or even a tribunal, has to say on the matter. Being right
is ingrained into our souls.
The need to be right as an attorney is a weak point in your
armor. Far more strength is gained by quieting the need to
be right, and listening with intent to what the person in front
of you is saying. Stop reacting in your never-ending quest for
right. Do not argue. Instead, develop a habit of listening and
allowing your keen mind to process what is in front of you. There
is always plenty of time to gather your thoughts, and respond
in a timely, dignified manner.
A study conducted by the Harvard Business Review found
that speakers paired with good listeners (as opposed to those
paired with distracted listeners) felt less anxious, more selfaware, and reported actually having less one-sided views on a
topic in dispute.5 By listening, rather than trying to convince,
you often actually increase the chances that the one with whom
you are communicating will align his views with yours.
Practice the habit of being a good listener. It will significantly reduce the stress born of conflict, and will also make you
a more effective advocate.
You have now created a path in which you have eliminated
the most difficult clients and have honed your skills as a listener.
It is now time to turn our focus a little closer to home. Let’s take a
look at how we treat ourselves. In a previous piece in this series,
it was pointed out that one of the major challenges faced by
the legal profession is the daunting reality of the billable hour.
Firms commonly require lawyers to bill between 2100 and 2400

5

Guy Itzchakov & Avraham N. (Avi) Kluger, The Power of Listening in Helping
People Change, Harv. Bus. Rev. (May 17, 2018), https://hbr.org/2018/05/
the-power-of-listening-in-helping-people-change.
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hours, and the ambitious lawyer might bill 3000 hours annually.6
Regardless of the actual number of hours required or billed,
the task takes a serious toll on one’s time and energy. Couple
that with the obligations of family, social engagement, and life
management, one can easily neglect the requirement to attend
to one’s self-care.

Perhaps you are unable to commit to the whole stand-up
desk thing. If so, close your door a few times per day and squat
10 times. Do it over and over. Simple, silly, but ridiculously
effective. Unless you are suffering from injury, you will not be
able to come up with a single excuse as to why you cannot
start there. If you do, call me and let’s chat.

If one is to live well and desires to operate at or near one’s
capacity, it is imperative that effort be made to develop habits
that focus on one’s health, particularly if we are spending several
thousand hours annually sitting poorly, managing stressful situations which often involve difficult people. Further compounding
the problem of overall health is the propensity in our culture to
eat highly processed restaurant and fast “food.” It is well-known
that this habit leads to obesity, depression, and a host of other
mental and physical ailments. While these problems are the
modern day plague on our society in general, lawyers are particularly susceptible to its ravages due to the time constraints
under which we so often operate.

Next, carve out a few sessions per week, at routine times,
to move in any way that feels good to you. Go outside, take a
walk, breathe deeply of the fresh air, let the sunshine revitalize
your being. Go back to the gym. Lift some heavy stuff. Take a
yoga class. Walk to the park, sit down and meditate. It makes
almost no difference what you do. Just do something, and do
it routinely. The routine is the key. You must trade one old poor
habit for a new beneficial one.

Your body is perhaps the finest mechanism evolution has
ever produced. Although we are sliding feet first into a slouching, unhealthy form of humanity, your body remains capable of
reversing that trend and adapting to conquer almost any situation of which you can conceive. It is quite literally sitting there
waiting for you to challenge it to do more. It is begging you for
some new healthy habits. The current status of your fitness is
irrelevant. Homeostasis and the other laws of nature allow you
to get up, start doing something (really, anything), and your
body must respond immediately with adaptations resulting in
positive health benefits. All you have to do is, well, do.
If you are going to live well, you must get out of your chair,
move your body vigorously several times per week, and stop
pouring garbage into your body day after day.
Change a few habits. Change them one at a time. Doing so
is so easy that it is deceptively difficult.
Research demonstrates that you can reduce your risk of cancer, type 2 diabetes, cardiovascular disease, and back pain all by
simply sitting less.7 An analysis of 13 studies of sitting time and
activity levels found that those who sat for more than eight hours
per day with no physical activity had a risk of dying similar to
those posed by obesity and smoking.8 As attorneys, we sit. A lot.
Start by rolling your chair into a dark corner somewhere in
your building and investing in a stand-up desk. Doing so has revolutionized my practice, making me more productive, far more
energetic, and my joints feel better. If that seems drastic to you,
you might ask yourself why. Is it just a pre-conceived notion that
keeps you slouched in your chair week after week as your hips
and back deteriorate from the poor posture with which you sit?

6

7

8

Raul A. Carrillo, Jr., The Innocent and Inevitable Onset of Stress in Law Practice: and Suggestions About Life Balance Management (or “Things I Wish
Someone had Said in Law School”), Defense News, Winter 2018/2019, at 10.
Is Sitting is the New Smoking?, StartStanding, https://www.startstanding.
org (last visited Jan. 12, 2020).
Edward R. Laskowski, M.D., What are the Risks of Sitting too Much?,
MayoClinic (May 8, 2018), https://www.mayoclinic.org/healthy-lifestyl/
adult-health/expert-answers/sitting/faq-20058005.
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When your old habits try to tell you that you “don’t have
time,” objectively look at your average week. How much time do
you spend on Facebook, Instagram, YouTube, texting without
purpose, in front of the television, or doing any other time-consuming activity, part of which might be swapped for something
more fulfilling?
Find the discipline to give yourself the time to focus on
moving with your body several times per week. You will not be
losing time. You will increase your energy and productivity, and
more importantly, you will greatly increase the quality of your
life. You can either do it, or accept the notion that you may live
a diseased, low-quality life and die early.
As mentioned, your body is a highly tuned and adaptable
machine. Our culture has convinced us that highly processed
and fast “foods” are acceptable fuel for your machine. They are
not. Learn to purchase, prepare, and enjoy fresh, healthy foods
for which your body was designed. Stop making excuses.
Pack your lunch, and use the time you formerly used
slouched at some restaurant poisoning your body to attend to
the aforementioned new movement habit. You can even invite
your colleague, with whom you formerly sat and slouched,
commiserating about the difficult clients, billable hours, etc.,
to join you in your new routine adventure.
It is all deceptively simple, which leads us to a final point. In
a culture driven by an almost rabid need to constantly consume
more, do less. Buy less. Eat less. Worry less. Have less. Work less.
Need less. Figure out exactly what things, activities and people
make you happy, and get rid of the stuff that does not. As you
eliminate the things that do not truly fulfill you, you have more
resources to focus on what really does matter. From less springs
abundance.
You are no one’s victim, and you are in control of your life.
That is true regardless of where you are on the food chain at
your firm, how much you earn annually, or what kind of car you
drive. If you want different, do different. None of the suggestions contained in this article require large amounts of money
or even significant effort. Each requires a slight reallocation of
resources, and a small amount of planning. Start with one new
habit, get good at it, make it part of your life, and then begin
another. The results to be derived from a few new habits will
aid in your quest to live well.
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NMDLA Civil Case Summaries
Published in the Bar Bulletin in November 2019

By John S. Stiff, Ann L. Keith & Arturo R. Garcia
Stiff, Keith & Garcia, LLC

Medical Malpractice/Assignment

Medical Malpractice/Tort Claims Act

NM Bar Bulletin – November 13, 2019
Vol. 58, No. 23
No. A-1-CA-35807 filed November 28, 2018)

NM Bar Bulletin – November 27, 2019
Vol. 58, No. 24
No. A-1-CA-35800 (filed December 28, 2018)

Leger v. Gerety, 2019-NMCA-033, cert.
granted, April 8, 2019, No. S-1-SC-37450.

Cummings v. Bd. of Regents, 2019-NMCA-034,
cert. denied, April 11, 2019, No. S-1-SC-37549.

In Leger, the Court of Appeals held as a matter
of first impression that the New Mexico Medical Malpractice Act
(“MMA”) did not allow assignment of a hospital’s indemnification
claim against a doctor and his employee. Michael Thoemke died
at Presbyterian Hospital while being treated by Richard Gerety,
M.D., who was employed at New Mexico Heart Institute (“NMHI”),
but consulted in Mr. Thoemke’s treatment. Mr. Thoemke’s estate
filed suit against Presbyterian Hospital, and Presbyterian Hospital filed a third-party complaint against Dr. Gerety and NMHI,
arguing Presbyterian Hospital was entitled to indemnification for
damages caused by Dr. Gerety’s alleged negligence. The estate
filed a motion to sever and bifurcate the claims against Dr. Gerety
and NMHI, which was granted by the district court. The estate
settled with Presbyterian Hospital and, as part of the settlement,
Presbyterian Hospital assigned to the estate all claims against Dr.
Gerety and NMHI arising out of Dr. Gerety’s alleged negligence.
The estate filed an amended third-party complaint, and Dr.
Gerety and NMHI moved to dismiss the complaint. The district
court denied the motion, and Dr. Gerety and NMHI appealed.
In reversing the district court, the Court of Appeals referred
to NMSA 1978, Section 41-5-12 (1976), which states that a patient’s
claim under the MMA is not assignable. The appellate court held
that this portion of the MMA was ambiguous. Employing rules of
statutory construction, the appellate court held that the Legislature intended the MMA’s requirements and restrictions to apply
to all “malpractice claims” covered by the MMA and, since the
indemnification claim was undisputedly covered by the MMA,
Section 41-5-12 barred the assignment. Because the assignment was improper, the Court of Appeals reversed the district
court’s denial of Dr. Gerety’s and NMHI’s motion to dismiss and
remanded with instructions that the estate’s indemnification
action be dismissed with prejudice.
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In Cummings, the Court of Appeals held the
estate of a deceased patient, Shawn Chavez, provided the University of New Mexico Hospital written notice of its claims in
compliance with the New Mexico Tort Claims Act (“TCA”). Mr.
Chavez died in 1983 at the Hospital because of cancer treatment
complications. In 2001, the estate’s personal representative
retained counsel to investigate a potential case against the
Hospital. After receiving medical records, it was discovered that
the Hospital may have committed malpractice. There were two
pending class action lawsuits against the Hospital for similar
malpractice, and the estate’s personal representative filed an
affidavit in one of the class actions as part of a pleading. The
class action lawsuits were subsequently consolidated and the
Hospital filed a motion to dismiss arguing the estate failed to
give notice of its claim under the TCA. The district court granted
the motion and the estate appealed.
In reversing the district court, the Court of Appeals held
that notice under the TCA may be accomplished by written
notice. Written notice was accomplished when the estate’s
personal representative filed an affidavit in one of the class
actions against the Hospital, thereby informing the Hospital of
the malpractice claim. The Court of Appeals also determined
there was no distinction between giving notice through an
affidavit attached to a pleading and sending a letter with an
affidavit. Having determined written notice was accomplished,
the Court of Appeals proceeded to assess the timeliness of that
notice. It held that notice was timely because the estate was not
aware of the alleged negligence until the Hospital provided Mr.
Chavez’s medical records, which occurred within the six-month
period under the TCA.
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Seeking Editorial Board Members
NMDLA seeks members to join the Defense News Editorial Board. The requirements for
service on the board are minimal but crucial to the continued success of the publication.
• Attendance at a majority of the 6 meetings held per year
• Contribution of concepts/topics for at least one article per year
• Writing or co-writing at least one article per year
The 2020 Editorial Board meetings are held on the second Tuesday of alternate months,
12 noon to 1:00 p.m., at O’Brien & Padilla, P.C., 6000 Indian School Rd. N.E., Suite 200,
Albuquerque, NM 87110. A light lunch is served.
Remaining meeting dates for 2020: April 14, June 9, August 11, October 13, and
December 8.
Contact NMDLA for further information at admin@nmdla.org.
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