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Mexico civil defense lawyers can communicate, associate,
and organize efforts of common interest. NMDLA provides
a professional association of New Mexico civil defense
lawyers dedicated to helping its members improve their
legal skills and knowledge. NMDLA attempts to assist the
courts to create reasonable and understandable standards
for emerging areas of the law, so as to make New Mexico
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State.
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MESSAGE FROM THE PRESIDENT
By Cody R. Rogers, Esq.
Jarmie & Associates

Dear Members:
The Greek philosopher Heraclitus is
widely credited with the oft cited quote
“Change is the only constant in life.”
Apparently somewhat preoccupied
with the subject matter, Heraclitus also
reputedly said that “no man steps into
the same river twice.” The prospect
of change is often unsettling and
sometimes scary. It evokes thoughts of
disruption, loss of security, and of the
unknown. But change is inevitable. It
is always coming. Because it is inevitable, we must learn to
embrace change. To see it not as a threat, but as an opportunity
for growth. The ability to embrace change is both vital and
invigorating.
As you know, NMDLA has undergone significant changes
in the past 14 or so months. We have sought to embrace
these changes and to use them as an opportunity to grow.
One such change is our partnership with DRI Professional
Services, or DPS. The timing of this opportunity was excellent
for both parties. As the preeminent organization for defense
lawyers, DPS is uniquely poised to offer NMDLA association
management services.
This partnership also allows us
access to DRI’s significant resources, and includes several
new changes and benefits. By now you have already received
emails about our new website, which launched earlier this

month. The new website provides more organized and
updated content, along with exciting new features. I am most
excited about the Community, which will allow members to
share information and discuss topics that impact our practices
and our clients. NMDLA believes that a rising tide lifts all boats,
and that collaboration among defense lawyers enables each
of us to render better services to our clients. The Community
will further enable these productive collaborations, and I hope
that you will take part in the development and growth of this
resource. We invite you to explore the new website and give
us your feedback and comments.
We are planning an exciting slate of CLE programs
and other events that will be educational, informative and
importantly, fun! Our upcoming programs include topics
regarding law practice management, a seminar for young
lawyers, and a seminar on insurance bad faith and coverage
issues. Additionally, we have decided to reorganize the format
of this year’s Annual Meeting and awards ceremony to include
a golf tournament. More information will be forthcoming, and
we hope that you will all mark your calendars to attend.
Please enjoy the snowier than usual winter our state
is experiencing. I look forward to working with you all to
embrace the exciting changes in the coming year.
Cody R. Rogers, Esq.
Jarmie & Associates
2018 NMDLA President

Share Your Successes!
We continue to enhance the value of membership by way of electronic access to information — especially through the
use of email inquiries for information and publication of peer accomplishments. As part of that continuing effort, we
ask the members bring your accomplishments to the DLA‘s attention. Submissions might include a good result at trial,
a favorable appellate decision, a successful motion at the trial court level, or a recommended expert or mediator.
When you submit your success, we will publish the information and case details to our website‘s library of defense
verdicts, and send an email notification to all DLA members. The NMDLA website‘s home page highlights our most
recent submissions.
Successes may be submitted by clicking on the link “Submit A Defense Verdict” which can be found on the home page
of our website, www.nmdla.org. If you need assistance, contact us at nmdefense@nmdla.org.
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An Interview With Judge Jarod Hofacket
By Jeffrey M. Mitchell, Esq.
Doughty Alcaraz, P.A.

Judge Jarod Hofacket is one of four District Court
Judges in the Sixth Judicial District. Judge Hofacket’s
docket spans Luna, Grant, and Hidalgo Counties.
Additionally, Judge Hofacket frequently serves as a conflict
judge for matters in Dona Ana County. Like most judges
outside of the urban counties of Dona Ana, Santa Fe and
Bernalillo, Judge Hofacket presides over civil, domestic and
criminal cases.
Judge Hofacket grew up in Deming, NM. Following
high school, Judge Hofacket attended New Mexico State
University, obtaining degrees in both Accounting and in
Economics. Judge Hofacket continued on to Texas Tech
University where he obtained his law degree. After law
school, Judge Hofacket moved to Dallas, Texas, where he
was in private practice. Judge Hofacket’s focus was on
corporate transactions and corporate governance.

The Honorable
Jarod Hofacket
Photo Credit: Courtesy Photo

Jeffrey Mitchell (JM): Describe the practice you had in
Deming before you were appointed to the
bench?
Judge Jarod Hofacket (JH):
After we left Dallas, I returned to Deming and
opened my own firm, Hofacket Law. I started
out solo and had a couple people working for
me when I was appointed to the bench.
I did pretty much any kind of civil work, family
law, property law. There’s not a lot of corporate
work in Deming, but I was trying to stay focused
on business litigation. I had a list of clients who
would come in for any kind of problem they had.
I would just try to help them solve whatever
their problems were.
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JM:

What made you decide you wanted to be a
Judge?

JH:

There were a lot of factors. Part of it was the
aspirations that we talk about in law school. A lot
of it, too, is just the public service part of the job.
There are problems out there, and there’s a lot
of way judges can help work on those problems
and make things better from the bench.

JM:

What do you miss most about being in private
practice?

JH:

You have a lot more control over your schedule,
as a practicing attorney. Not just your work
schedule and your vacation time and things like
that. But also, control over the type of things you

Interview With Judge Hofacket

their problems. Some cases are expected to
take two years to resolve. But, some cases, the
litigants need help and need the case to move
faster than that. These folks needed a resolution
in October, but the October Judge wasn’t there
for the pretrial practice in July, and it’s a third
judge hearing the post-trial motions in January.
That kind of turnover is difficult for the parties.

Continued from Page 4
will and you won’t do, the kind of work you want
to pursue. As a Judge, there’s a lot of benefits
because there is so much variety and every day
is new. But, you don’t get to choose when and
what comes across your desk.
JM:

When you were first considering applying for
the position, what were your concerns about
the Judicial nominating process?

JH:

Anytime you go into a nominating process like
this, there’s lots of concerns. The timing was the
most difficult issue. It was late in the election
cycle; that’s always a concern. If I start up on the
bench but then don’t keep the position, I don’t
have a practice when I come back out. That was
a concern.

JM:

There were a lot of vacancies filled this year.
That is how the system is designed, but could
it be improved?

JH:

I have heard there’s a proposal being floated that
would protect a judge from an opposed election
until they have been on the bench for at least
a year. Some of these late vacancies would not
be on the ballot so quickly. I think that would
be a good fix. It would restore a little more
power to the nominating commission, which
could make the process more bipartisan. If it’s a
late retirement or late vacancy, then the person
who went through the nominating process is at
a disadvantage, and sometimes it’s so late, the
judge is not even on the ballot. I don’t know if it
would solve all the problems – there will always
be people interested in the statewide elections,
but I think it would help attract more candidates
for the late vacancies.

JM:

In the Sixth Judicial District, judges run both
criminal and civil dockets. How much criminal
work did you have before taking the bench?

JH:

When I first moved back to Deming, I had a
contract for part-time legal work for the City
of Deming, helping prosecute cases. I only
had about twenty cases a month, but it was
great experience in the courtroom. But, most
of the work I was focused on was DWI cases,
misdemeanors, shoplifting, assault and battery.
When I took the bench, I was familiar with the
concepts of criminal law, but not the severity of
crimes I see now.

JM:

What is the biggest challenge running a split
docket?

JH:

Handling the criminal docket and the part of
the civil docket that involves attorneys on both
sides is not that difficult to make it work. Being
able to schedule things with attorneys and
benefit from their general professionalism helps
to maintain a smooth docket.

The whole process is a little stressful, particularly
sitting before the nominating commission. You
are being interviewed by sixteen people – half
you know, and half are strangers to you. They
pore over your application asking you about
your background. That’s a stressful situation for
anyone.
JM:

This past election cycle, there were more
campaign ads focusing on the partisan aspect
of the judicial election process. What are your
thoughts on the judicial election process?

JH:

By and large, my experience as an attorney and
now when talking to my judicial colleagues,
has taught me that almost every judge I have
worked with has been competent and really
concerned about doing a good job. The system
works really well, but it is a recruitment issue
at this point, particularly with late vacancies.
This year, there are fourteen applicants for two
openings, but these applicants will have two full
years before their first election. On the other
hand, there were two vacancies on the Court of
Appeals last year, and only two people applied
total. It would help if the new judge has time to
get acclimated to the job and have a chance to
show voters that they will make a good judge.
One consideration, more at the District Court
level, is how late vacancies can affect the litigants.
You have a vacancy in July, somebody fills it for
a few months and then there’s somebody else
on the bench. What happens to that case load?
Who’s their Judge, who’s helping them solve

What makes it difficult is we have a huge
percentage of family law cases and some civil
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one another. I think that is one of the biggest
impediments to many things. Things like timely
resolution of the issues, client satisfaction and
keeping civil litigation affordable for your
clients. These are all hurt when attorneys focus
on adding to the fire, rather than putting it out.

Continued from Page 5
cases that involve self-represented parties. That
creates big burdens managing the docket. In
those cases, all the documentation comes out of
the Court’s office. The hardest thing is trying to
schedule the non-courtroom time to draft orders
and other paperwork in the cases with nonrepresented parties. For example, judges have
to draft their own orders for the self-represented
litigants. If you are in the courtroom all day, five
days a week, that does not leave a lot of time
to prepare all the orders for the self-represented
litigants.
Budget issues aside, it would be great if every
judge had a law clerk. We have one in the Sixth
Judicial District, split between four judges. He
helps, but he’s not in the Courtroom, listening
on every hearing so that he can draft all the
orders.
JM:

Focusing on the civil side, what could
attorneys do to make things run more
efficiently?

JH:

When I was still practicing, I learned from
another judge that you should not file Motions
to Compel or Motions for Protective Orders
until after the Judge has held a telephonic
conference on the issue with both parties. It
really helps move the litigation quickly. A lot of
these disputes are easy to resolve this way, and
you don’t need to bother with a huge file filled
with interrogatories that were not answered,
briefing, and then a hearing. You can resolve
a lot of those discovery disputes with a quick,
informal phone call.

JM:

As a Judge, what is the biggest issue you see
in the Courtroom?

JH:

What I see in my District as the biggest
impediment is when the attorneys on each
side don’t like each other. For whatever reason,
whether it’s previous cases, past history, or just
something about this case, the attorneys can’t
seem to get around it and work together. The
parties, obviously, have a dispute with one
another, and they may not get along. But, the
issue is when the attorneys can’t sit down, have
a reasonable conversation, narrow some issues
down and say this is a big deal that we are going
to need litigate. People are firing off motions
on Christmas Eve, that sort of thing, that is
just unnecessarily making things difficult for
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Obviously, you have heated arguments, and I
don’t mind that. But, I am talking about how
people talk to each other in the Courtroom,
how they shout at each other and talk over each
other. Or, the jury sees attorneys interrupting
and objecting all of the time. I feel like it
accomplishes the opposite effect of what is
intended. It does not help their case or their
client. Rather, it makes things look petty and
personal, rather than sending the message, “our
case is successful on its own merits.”
JM:

What about motion practice? What advice
would you give?

JH:

It’s a little outside what you asked, but what
does affect us the most is the scheduling of
hearings on motions. For example, a hearing
will get set on an issue for two hours. And
then, the week before the hearing, there is a
motion filed on every single dispute between
the parties. The parties then want all these
issues addressed in the two-hour block. It’s
impossible to get everything done, and it results
in delays for everybody. I would rather see more
frequent hearings, or the parties request a quick
telephonic status conference, to try to cut off
the need for briefing and long hearings.

JM:

Deming is a smaller community, has becoming
a judge affected your personal life?

JH:

I have tried to avoid it affecting me. Deming is a
small community so it’s not like I was out on the
town, even when I was a lawyer. I have tried to
avoid the isolating effects of becoming a judge.
I try to do all the things I did before I was a judge.
I am still on the same non-profit boards, I coach
my kids’ basketball team. Most of all, I try to stay
in the community in the same ways I did before.

JM:

Any other interesting hobbies you want to
share?

JH:

I enjoy doing woodworking. An older attorney
was retiring when I moved back to Deming.
When he learned I did woodworking, he told me
to keep after it. His theory was that all attorneys
needed hobbies that created something
because we may not always feel that away about
our work.

Count on us around the globe –

Anytime, anywhere.
EFI Global and Unified Investigations & Sciences have joined forces
under the EFI Global brand
EFI Global is a full-service engineering, fire investigation, environmental,
health and safety, and specialty consulting services firm serving a variety
of industries in both the public and private sectors. We are a recognized
global leader in engineering failure analysis, origin and cause investigations,
environmental consulting, laboratory testing and specialty consulting.
EFI’s combination of global solutions and local expertise has earned us a
reputation for delivering timely responses that consistently meet our
clients’ expectations — anytime, anywhere.
Learn more at efiglobal.com or contact us
24 hours: 888.888.2467 | assignaproject@efiglobal.com
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Jeffrey L. Sellon, PE, CFEI, CVFI
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The Innocent and Inevitable Onset of Stress in
Law Practice: and Suggestions About Life Balance
Management (or “Things I wish Someone Had said
in Law School”)
By Raúl A. Carrillo, Jr., Esq.
Carrillo Law Firm, P.C.

Looking through the notes
of the seminar that started this
journey into a study of wellness
and mindfulness a couple of
years ago, I was reminded that
the starting point was a friend’s
conclusion that lawyers under
stress often perform at a less than
optimum level – a conclusion
that lawyers themselves would
not dispute if the assertion were
made about people in other walks
of life, or under other normal,
human circumstances. So, for me
and for my friend, also a lawyer,
the next inquiry was to ascertain
the causes and types of stress to
better understand how to avoid
low performance: What stresses
are unique to law practice, and
how did we, as an educated
class of professionals, come to
take on those burdens? Here are
some thoughts, from various
perspectives, on that inquiry.
We are a type, like a breed, and are drawn to the law
for many reasons. The law presents an opportunity to serve
our fellows, certainly, and that opportunity for service is
wrapped in elements that are enticing: academic rigor,
competition, the promise of financial reward, access to
power, the proven and oft repeated promise that the law
is a springboard to many other endeavors and careers, the
“stature” of lawyers, the sense of belonging to a club of

the “the best and brightest”, and
the demands that the practice of
law make on us which allow us
to prove our own worth, even if
only to ourselves . The ability to
apply oneself fully to something
worthwhile allows us to selfactualize through our work. We
are rewarded for hard work by
the ability to live good lives.
Our material needs are satisfied,
and because most of us do not
struggle economically, unless we
find ourselves out of balance, we
can plan for our futures and those
of our children. We can fairly
summarize that most of us want to
do good things for the world that
we live in - we believe in justice,
we believe that there is a path to
justice, we believe that if we work
hard, we can assist our clients in
their endeavors to obtain justice.
In the beginning, when we
sign up for law school, then compete in moot court, or
attend to the needs of others through a clinical program,
we are not jaded by billable hours or the machinery
necessary to maintain the business of law. Law school is
in some respects a common initiation at the end of which
we internalize that through diligence and application of
our collective intellect we are the guardians of the best
that society can offer in the way of conflict resolution,
balance for society, justice, and peace. Given this set of
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The Innocent and Inevitable Onset of Stress
Continued from Page 9
beliefs and expectations, what could be more important
than dedicating many hours to a career that we love, and
which yields so many benefits for our friends, family, and
communities? Maximum effort is appropriate, and is, in
fact, required! Given this rubric, efforts other than work,
networking, socializing with our comrades, learning our
craft, understanding the process, and the way the process
is structured are, demonstrably, a waste of time. Thus,
embedded in our love of the law as a career are the drivers
that stimulate us to willingly overwork, to push through
mental fatigue, to stay off of the brake and hit the gas often.
We have all heard, but, to various degrees, choose to ignore
the resulting loss of “life balance”, thereby jeopardizing our
own well-being and relationships with loved ones, and all
those things we set out to accomplish.
As discussed in the first installment of this series, ABA
Resolution Number 105 is a recognition of a breakdown
in work-life balance, and it is based on a factual platform
and analysis of the alternate coping mechanisms we use to
try to restore balance, assuming we recognize that some
form of coping is necessary. Although the ABA does not
specifically cite to workload as the culprit, in discussing
this topic with friends and fellows, and in observing the
lives of the young lawyers I have been fortunate enough to
hire, train, and make partners, the common theme driving
work-life stress is the business model we seem to have
inherited.
In the article “Law Firm Hours – The Real Story”,
published in Above the Law, the authors note that typical
law firm expectations have moved away from the 1900
hour per year requirement that was common in the past to
a generally established uniform requirement that lawyers’
informal quotas for chargeable hours are in the 2,100
hour/year range, and that ambitious lawyers early in their
careers typically bill 2,300 to 2,400 hours per year.1 The
authors indicate that “…[i]f you want short days, leave the
law.”2 This sentiment is consistent with the billable hour
expectations along with authors’ note that “even the best,
hardest working and most focused lawyers can’t bill more
than 80 to 85 percent of their time in the office.”3 This
suggests that in the early years of practice most people will
spend more than 2,600 hours per year in their offices in
order to meet their billable quotas. Practically, this means
that even as new lawyers we are in our offices for more than
50 hours a week - and generally speaking we are spending
at least one day a weekend working, administering, or just
noodling to get better at what we do. Of course, this does
not include marketing time, networking time, or CLE time.
1
Lateral Link, Law Firm Hours – The Real Story, ABOVE THE LAW (July
24, 2012, 1:30 PM), https://abovethelaw.com/career-files/law-firm-hours-thereal-story/.
2
Id.
3
Id.
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I have reason to believe that these estimates are low based
on conversations with my classmates who work on the
coasts and who indicate that their typical yearly billing for
the first 10 years of their practice exceeded 3,000 hours per
year. While many of us have found a separate peace with
this type of workload, it comes at a cost.
In her article published in the Huffington Post in January
2013, Lisa Belkin writes about being a lawyer and a mom.4
She introduces her article by referencing a day in the life of
a female lawyer who is also a mom as follows:
The recap of one working woman’s day begins
at 4:00 a.m.: ‘Hear baby screaming, hope I am
dreaming, realize I’m not, sleep walk to nursery,
give her a pacifier and put her back to sleep’
and ends at 1:30 a.m. when, after falling asleep
at her desk at home, she caffeinates enough to
complete ‘task number 3’ on a ‘50-item-to-do-list’
from work, and ‘Finally go to bed.’5
The lawyer referenced in the recap eventually left the law,
with the parting comment of admiration, but not envy, for
her colleagues who chose to stay in the practice.6
With extraordinary perception, that I have never heard
articulated by others during my career, Belkin notes that
our billing models assume a person can work high numbers
of hours because there is someone else to take care of the
rest of their lives – “a phantom homemaker”.7 Personal
experience, and a moment’s reflection may cause you to
reflect on the statistical verity that more than half of twoparent families have both partners in the workplace, and
they do not enjoy the luxury of the “phantom” homemaker.
It is notable that there also appears to be a gender penalty
associated with household activity which penalizes female
workers, on average, more than men in the form of time
spent doing household activities out of work. An American
Time Use Survey published by BLS.gov suggests that men
spend an hour and 25 minutes a day doing household
activities and women spend two hours and 15 minutes a
day engaged in these activities.8 A recent Yale Law School
article concluded that targeting 2,200 billable hours a year
results in more than 3,000 hours a year in the workplace,
or doing work.9 Add the commute, one hour a day in New
Mexico, and it becomes clear that to turn in those numbers,
one must “work” from 7:00 a.m. to 9:00 p.m. Monday
through Friday and 9:00 a.m. to 6:00 p.m. at least three
weekend days a month. Wow…
4
Lisa Belkin, Quitting, Because It’s Too Hard To Be A Lawyer And A Mom,
HUFFINGTON POST (Nov. 9, 2012, 5:57 PM), https://www.huffpost.com/entry/
quitting-law-life-work-balance_b_2104259 (last updated Jan. 9, 2013).
5
Id.
6
Id.
7
Id.
8
American Time Use Survey, Charts by Topic: Household activities,
BUREAU OF LABOR STATISTICS, U.S. DEP’T OF LABOR, https://www.bls.gov/
TUS/Charts/Household.htm (last modified Dec. 20, 2016).
9
The Truth About the Billable Hour, YALE LAW SCHOOL, https://law.
yale.edu/truth-about-billable-hour-0 (last updated July 2017).
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Continued from Page 10
No wonder then that lawyers seek escape in various
types of substance or other physical abuse, and are
confronted with high levels of depression and anxiety.
More than 20% of licensed, employed attorneys in the
U.S. consume alcohol at levels consistent with problem
drinking compared to 12% of the population of highly
educated workers across various other professions.10 In the
study conducted for the American Bar Association by the
Hazelden Betty Ford Foundation, referenced earlier in this
NMDLA series, primary author Patrick Krill stated: “Attorneys
experience problematic drinking that is hazardous,
harmful, or otherwise consistent with alcohol use disorders
at a higher rate than other professional populations.”11 The
study further reflects that 28% of attorneys struggle with
some level of depression, and 19% show symptoms of
anxiety.12 Moreover, attorneys in the first 10 years of their
careers - the formative “learning your craft” years - have the
highest incidence of problem drinking.13 The study “reveals
significantly higher levels of depression, anxiety, and stress
among those screening positive for problematic alcohol
use.”14
Covering up substance abuse is particularly tied to
the mentality of lawyering and the traditional conception
that one should not show weakness as an attorney, i.e.,
the Spartan mentality. A wide range of authors identify
the competitive nature of the job itself; as well as
compassion fatigue; and the fear of damaged reputations,
as reasons for ignoring and shying away from discussions
about inappropriate coping. The aforementioned study
concludes that there is a need for “greater resources for
lawyer assistance programs, and also the expansion of
available attorney-specific prevention and treatment
interventions.”15
Author Tyger Latham, Psy. D., identifies in greater
detail, other causes of depression in lawyers.16 Latham
suggests that the psychological constitution of the
typical lawyer as a type A person, and perfectionist is a
contributing factor; the nature and practice of law which,
based on its compensation structure is antithetical to
anything that is not a productive use of time (you eat what
you kill – so keep killing and stop mulling), leaves little
time for reflection and philosophizing about the nature
of the work; emotional burnout which comes from a loss
10
Patrick R. Krill et al., The Prevalence of Substance Use and Other Mental Health Concerns Among American Attorneys, 10 J. ADDICT. MED. 46, 51 (Jan.
/ Feb. 2016).
11
Id. at 46.
12
Id.
13
Id. at 51.
14
Id.
15
Id. at 46.
16
Tyger Latham, The Depressed Lawyer: Why are so many lawyers so
unhappy?, PSYCHOLOGY TODAY (May 2, 2011), https://www.psychologytoday.
com/us/blog/therapy-matters/201105/the-depressed-lawyer.
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of control over cases clients and schedule; the adversarial
nature of the profession itself; and ultimately the cycle of
impairment that comes from the use of inadequate coping
mechanisms which leads to a cycle of further inappropriate
coping to deal with the initial inappropriate coping.17
Troubling, right? Yet, the lawyer population is one
that prioritizes career, and in that reality lie the seeds of
salvation for many if we just stop for a moment, breathe
and focus: If your career is your priority, and you can recognize
that mental health and wellness are central to career success,
then there is an inherent driver in making certain that you
maintain balance.
Latham suggests practical advice for those in the legal
profession including: accepting that the practice of law is
inherently stressful; taking your mental health seriously;
and learning to manage stress by finding healthy outlets
most often consistent with the ability to seek and identify
balance.18 “True professionals know when to ask for help
and delegate responsibility.”19 If you feel you are constantly
stressed out, depressed, or struggling with any type of
abuse or dependence - get help. If you see a colleague in
that condition, find the courage to have a conversation
with the person about balance. People struggling with
legal issues look to attorneys because of their expertise.
Why shouldn’t an attorney be prepared to consult a mental
health professional for the inevitable stresses associated
with the work that we love?
Writing for the Harvard Business Review, author Rich
Fernandez reflects that many of us now work 24/7, and
that anxiety and burnout are not uncommon in many
professions.20 Fernandez then suggests a list of helpful
activities to manage stress. High on the list are renewal
activities: mindfulness and resilience training; walking;
building buffer time into calendars so that people can work
flexibly and at a manageable pace; not filling every hour
of every day; planning disconnect time outside of work.21
The always on phenomenon kills productivity, dampens
creativity and makes us unhappy. Suggesting life rules to
clients and coworkers like no emails during the evenings
or weekends, and no text messaging after 8 o’clock at night,
allows people to disconnect. Emphasize monotasking
for better focus. Fernandez tells us that multitasking is
a myth.22 Humans are not effective as efficient parallel
processors – we are not computers. Fernandez references,
neuroscientist, educational researcher, and author JoAnn
Deak, PhD, who notes that “multitasking typically ‘doubles
the amount of time it takes to do a task and usually doubles
17
Id.
18
Id.
19
Id. at “Practical Advice for those in the Legal Profession,” ¶ 10.
20
Rich Fernandez, Help Your Team Manage Stress, Anxiety, and Burnout, HARVARD BUSINESS REVIEW (Jan. 21, 2016), https://hbr.org/2016/01/
help-your-team-manage-stress-anxiety-and-burnout.
21
Id.
22
Id.

The Innocent and Inevitable Onset of Stress
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the number of mistakes.’”23 People are better at serial
monotasking, than parallel processing. Take advantage of
those times to refresh and recharge management of yourself
and your workplace. Studied from a distance, successful
law practice is frequently about a series of sprints that
require recovery and renewal time, and not about mental
and physical marathons to accomplish higher billing. The
productivity in a given hour is much more important than
the total number of hours from an efficiency perspective.
Fernandez concludes his list of recommendations with the
suggestion that empathy and compassion, two qualities
largely undiscussed in my training as a young lawyer,
yields the greatest benefits to coworkers and problem
solvers.24 The greatest influence on profitability and
productivity within an organization is the ability of leaders
to spend more time and effort developing and recognizing
their people, welcoming feedback, including criticism,
and fostering cooperation among staff.25 The ability of a
leader to be compassionate is correlated with profitability
and productivity, therefore, encouraging empathy and
compassion are good for businesses, and the people that
23
24
25

Id. (quoting JoAnn Deak, PhD).
Id.
Id.

work there.26 Being mindful and aware of these aspects of
business operations, generally, may be a crucial component
of the first step in recognizing some adjustments we can
make in our respective practices to reach a sustainable
work-life balance.
Lawyer wellness is not an oxymoron. The available
literature suggests that “wellness”, like many things that
lawyers undertake and practice, is a task that can be
studied, analyzed, performed, and processed if the need
for the balance associated with wellness is recognized
first. As suggested in Bill Slease’s first article in this series,
we as attorneys do not have the luxury of believing that
we are all handling stress perfectly. The statistics made
available by the American Bar Association are a call to
focus on developing your own techniques to cope with
the demands of this rewarding, engaging, wonderful and
difficult profession.
In our next installment in this series, we hope to
present some insights from professionals who work with
lawyers every day as those lawyers seek to work their way
back to the inherent promises and joys of practicing law.
Until then, best of luck in recognizing and finding your
own work-life balance.

26

Id.
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Getting It Right -- The Importance of a
Properly Drafted Reservation of Rights
Letter
By Alicia M. Santos , Esq.
O’Brien & Padilla, P.C.

For an insurer to litigate coverage issues, the insurer
has to properly preserve the coverage issues and notify its
insured of what those issues are. A liability insurance carrier
that assumes the defense in an action against its insured
with knowledge of possible grounds for noncoverage and
does not reserve its right to later deny coverage will likely
be precluded from later asserting that no coverage exists.
Am. Gen. Fire & Cas. Co. v. Progressive Cas. Co., 1990-NMSC094, ¶ 15, 110 N.M. 741, 745, 799 P.2d 1113, 1117; see also,
Pendleton v. Pan Am. Fire & Cas. Co., 317 F.2d 96, 99 (10th
Cir. 1963), amended, 326 F.2d 760 (10th Cir. 1964). The
insurer is estopped from denying coverage without the
reservation of rights because of the potential of prejudice
to the insured caused by the insurer’s total control of the
litigation, the insured’s reliance on the insurer, and the
insurer’s fiduciary duty vis-a-vis the insured. Id. ¶ 16, 110
N.M. 741, 745, 799 P.2d 1113, 1117.1
An insurer typically preserve’s coverage issues through
a reservation of rights letter sent to the insured. However,
not just any reservation of rights letter will guarantee
that an insurer does not waive its coverage defenses. It
is important that insurers take the time to properly draft
reservation of rights letters. An effective reservation of
rights letter should:
1.

be sent as soon as reasonably
possible;

2.

be clear and specific;

3.

be plain and unambiguous;

4.

include all the facts and
information necessary to allow
the policyholder to understand
the company’s position; and

5.

set forth the policy holder’s right
to independent counsel.

See “An improperly drafted reservation of rights letter
— the easiest way for an insurer to waive policy coverage
defenses.,” Butler Snow LLP, https://www.jdsupra.com/
legalnews/an-improperly-drafted-reservation-of-89316/
2/4, December 10, 2018.
Often times insurers use form or computer-generated
reservation of rights letters. Unfortunately, this type of
reservation of rights letters often does not contain enough
case specific information to adequately inform the insured
of the alleged coverage issues. Instead, a reservation of
rights letter should include: a summation of the complaint,
any facts relied upon from outside the pleading, the
policy number, policy limits as to time and liability, and an
exact quote of the specific policy provisions relied upon
by the insurance company in its claim for reservation. Id.
Attorneys who provide insurers with opinions on coverage
can and should help their clients draft comprehensive
reservation of rights letters.

1
“The [estoppel] rule does not operate to preclude a suit such as this
whereby one insurer attempts to assert that another insurer provided primary coverage.” Am. Gen. Fire and Cas. Co. v. Progressive Cas. Co., 799 P.2d 1113, (N.M. 1990)
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Cylindrical Li-Ion Battery Cells and Their
Use with E-Cigarettes
By Troy A. Hayes, Ph.D., P.E., Jessica Piper, Ph.D., P.E., Matthew Glazer, Ph.D., P.E.
Exponent, Inc.

1

Introduction

The mod holds the battery
and electronics, while the
atomizer contains the heater
coil and some sort of reservoir
of e-juice, the liquid which
is vaporized and inhaled by
the user. The e-juice itself is a
mixture of propylene glycol,
vegetable glycerin, nicotine
or cannabinoids, and various
natural and artificial flavors.
The entire e-cigarette device
(mod and atomizer) is also
sometimes loosely referred to
as a “mod”.

The first commercially
successful “e-cigarette” (short
for
electronic
cigarette,
also sometimes referred to
as an electronic nicotine
delivery system, or ENDS),
was invented by the Chinese
pharmacist Hon Lik around
2003. He wanted to create
a healthier alternative to
cigarette
smoking.
The
earliest e-cigarettes were
a similar size and shape to Figure 1 Various vaping “mods” By www.ecigclick.co.uk, CC BY-SA 2.0,
Accidents
related
to
conventional cigarettes, and https://commons.wikimedia.org/w/index.php?curid=44921909
e-cigarettes
have
been
are sometimes referred to
catalogued by the US Fire Administration, who released
as “cig-a-likes”. These first-generation e-cigarettes hit the
an initial report in 2014. This report detailed 25 such
market in Europe and the US in 2006.
cases occurring between 2009 and 2014. The majority of
E-cigarette internet lore has it that by the mid-to-late
the cases studied involved thermal events in the device’s
2000’s, e-cigarette enthusiasts grew frustrated with the
lithium-ion battery cell (colloquially known as “exploding
limited battery life and small amounts of vapor produced
batteries”), generally resulting from charging the device
by early e-cigarettes. They began to modify flashlights by
with an aftermarket charger.
removing the lightbulb and installing their own heater
The report was updated in July 2017 to include 195
coils for vaporizing e-juice, and thus the “mod” was born.
e-cigarette
accidents, including 133 acute injuries, which
In subsequent years, hobbyists and companies engaged in
had
occurred
between 2009 and 2016. The main driver
a virtual arms race of lower-resistance coils, larger-capacity
in
the
uptick
in
injuries beginning around 2014, was that
batteries, and bigger vapor clouds. Gradually, e-cigarette
e-cigarette
mods
using removable 18650-size lithium-ion
use came to be known as “vaping”, e-cigarette users
battery
cells
began
to grow in popularity. These battery
became “vapers”, and vaping expanded beyond nicotine to
cells
are
physically
larger
than the built-in battery cells of
also include electronic cannabinoid delivery systems.
previous generation vaping devices, store considerably
Modern E-cigarettes which employ removable battery
more energy, and have significantly higher current
cells are generally composed of two parts: the “mod” and
capacity. It is such vaping devices and battery cells that we
the “atomizer” (sometimes also referred to as “tank”).
focus on here.

Defense News | Winter 2018/2019

17

Cylindrical Li-Ion Battery Cells
Continued from Page 17
In the following sections, we briefly review the design
and construction of 18650-size lithium-ion battery cells, as
well as their use in e-cigarette devices.
2
Design and Operation of E-Cigarettes with
Removable Battery Cells
2.1 Lithium ion batteries
In recent years, lithium-ion batteries cells have become
ubiquitous in consumer electronics and all manner of
portable devices, as there is no other energy storage
technology that can compare to their energy density,
transportability, and ease of use. The electronic cigarette
industry is no exception to this trend, with virtually every
e-cigarette on the market today employing lithium ion
battery in some size or another. One specific type of battery
cell that is prevalent in the vaping community is the 18650
battery cell. This will be the only specific battery form
factor discussed here because, in our experience and based
on USFA data, most vaping-related injuries have occurred
when using such removable battery cells.
2.2 The 18650 battery cell
A common type of lithium-ion battery cell is the
“18650” cylindrical cell (Figure 2). Such battery cells utilize
an insulating ring on the top of the cell (blue arrow in Figure
2) and an insulating heat-shrink sleeve (yellow arrows in
Figure 2) to reduce the risk of bridging of the positive cap
and negative can during handling or use . The name 18650
refers to its dimensions and form factor, with a diameter of
18 mm (“18”), a length of 65 mm (“65”), and a cylindrical
form factor (“0”). The 18650 is one of the most common
types of cylindrical lithium ion cells. In cylindrical battery
cells, the negative and positive electrodes are arranged
with an insulating layer in between. The electrode stack is
rolled up into a “jelly roll”, and then placed in a cylindrical
steel can.

2.3 Mod design and function overview
There are two main families of mods which use
removable 18650 lithium ion cells on the market: mechanical
mods, and mods which contain electronic circuitry.
Mechanical mods operate similarly to the original modified
flashlights, where the user closes a mechanical switch to
connect the battery cell(s) to the heater coil. Mechanical
mods offer no protection to the battery cells (such as lowvoltage cutoff protection or over-temperature protection),
and have largely fallen out of favor to so-called box mods,
which generally employ electronic circuits to provide such
safety features as low-voltage cutoff and over-temperature
protection, as well as an assortment of operating modes.
Box mods are also referred to as regulated mods, electronic
mods, digital mods, and various other names.
2.3.1

Mechanical mod design and operation

Mechanical mods are purely passive devices. They hold
the battery cell, provide a means for attaching the atomizer,
and have a firing switch. Most mechanical mods are tubeshaped, and the atomizer connection and firing switch are
at opposite ends. The firing switch is electrically connected
to the mod body. Two examples of mechanical mods are
shown in Figure 3. Since the body of a mechanical mod is
part of the current path (in series with the heating coils),
mechanical mods are generally made of conductive metal,
such as copper or steel, in order to reduce resistive losses
in the mod body and deliver more of the battery cell power
to the heating coil.
Mechanical mods have a poor reputation for safety
even among experienced E-cigarette users. There are no
provisions for preventing over-discharge, over-current, or

Figure 2 An 18650 battery cell with an insulating sleeve (yellow
arrows) and insulating ring (red arrow)
Figure 3 Examples of mechanical mods
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over-temperature operation. In addition, many mechanical
mods are sealed tubes. The lack of vent holes means that if
a battery cell vents, pressure may build up in the body of
the mod until it explodes. Finally, mechanical mods offer
many opportunities for short-circuiting the battery cell
through the mod body.
2.3.2

Electronically controlled mods

Electronically controlled mods are considered to be
safer to use than mechanical mods, as they incorporate
some of the protection electronics needed to ensure safe
operation of lithium-ion batteries while the batteries are
actually inserted in the device. For example, most electronic
mods require a sequence of multiple button presses in order
to activate the mod such that it does not inadvertently
activate while in a user’s pocket. Such mods also typically
have a time-out function that will cut off discharge after
10 seconds if the firing button is continuously depressed
while the mod is on. Many electronic mods also have overtemperature protection such that the mod will not fire if
the internal temperature exceeds a certain value. Finally,
at least in mods that employ a single 18650 battery cell,
the mod will typically not allow discharge below a certain
cutoff voltage, reducing the risk for over-discharging the
battery cell.

Figure 4 Example of an electronically controlled mod

2.2 Lithium-ion battery use in e-cigarettes versus
other consumer electronic devices
Many consumer electronics products use integrated
lithium-ion batteries: they are ubiquitous as energy cells

in cell phones and laptop computers, and widely prevalent
as power cells in power tools such as cordless drills. For
devices which use energy cells, the batteries are tightly
integrated components and are no longer user-replaceable
parts. In contrast, the battery packs used for power tools are
required to be user-replaceable due to the nature of such
tools. These removable packs, however, are fully enclosed
and rigid, to minimize the risk for mechanical damage to
the battery cells during use, handling and storage. For both
energy cell devices and power cell devices, the batteries
are an integral part of the system design, and the electronic
demands of the system are co-designed with the properties
of the battery in mind, and vice versa. This tight coupling
allows the batteries to be used safely over their full range
of rated capacity. The chargers or integrated charging
circuits for such devices (both those which use energy cells,
and those which use power cells) are likewise designed
specifically for the battery pack used. Manufacturers often
take precautions, such as using proprietary connectors or
firmware “handshake” signals, to limit the use of third-party
chargers, which may attempt to charge the battery pack
outside of its design range.
2.2.2
Battery
integration
and
battery
management units in consumer electronic devices
Most modern consumer electronics devices which
use lithium-ion batteries employ a special circuit called a
battery management unit (BMU) to provide many advanced
safety features to ensure the health of the batteries, and to
prevent catastrophic events such as venting and fire. In an
energy-cell device, the BMU resides inside the device, and
lies on the circuit path between the battery cells and the
rest of the device circuitry. In a power tool, the BMU resides
within the battery pack. The safety features afforded by the
BMU are in addition to the mechanical safety features built
into the lithium-ion cells themselves, such as the current
interrupt device and burst disk.
BMUs monitor the charging and discharging of the
battery cells, and can disconnect the battery cells from
the rest of the circuit when the cell is operated outside of
its safe operating region. This could happen in the case of
discharge below the low-voltage cutoff, discharge currents
in excess of the maximum, charge to a voltage above
the charging voltage cutoff, charging currents higher
than the maximum, and operation when the battery is
at a temperature outside of its safe operating region. In
addition, BMUs in devices employing non-removable cells
typically monitor the number of charge-discharge cycles of
the battery, as well as its capacity over time and its overall
health. Clearly, a properly-designed BMU knows the exact
specifications of the battery it is designed to work with;
this reinforces the need for the battery cells, the BMU, and
the rest of the device to be designed together from the
ground up.
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2.2.3
Removable lithium-ion battery cell use
in e-cigarettes
In contrast to the types of electronic devices just
discussed, e-cigarette mods (both electronic mods and
mechanical mods) are designed for use with unprotected,
removable lithium-ion power cells. Since these mods can
“work” with any lithium-ion power cell, and they are not
paired with a particular cell or group of cells, they cannot
offer the same kind of tightly-integrated BMU. While
most electronic mods offer some form of low-voltage
firing cutoff to prevent over-discharge of the cells, such
limits are based on “rule of thumb” values, rather than the
manufacturer’s rating for a particular cell. In addition, such
values are typically static voltage limits, while manufacturer
specifications may provide several low-voltage cutoff
values, which depend on the rate of discharge.
When it comes to maximum discharge current of
the battery cells, users are on the “honor system” to pick
an appropriate battery cell for their mod. For example, a
particular mod’s instructions may specify that the mod is
only for use with cells rated at 30 A continuous discharge;
however, such mods will draw 30 A, or at least attempt
to do so, from any installed battery cell, regardless of the
battery cell’s current rating. Using a battery cell rated at
20 A maximum discharge current in a mod which routinely
draws 30 A from the battery cell can result in degradation
of the cell.
2.2.4

Charging lithium-ion battery cells

When battery cells are depleted in an e-cigarette
mod, they are generally charged in a third-party charger.
While some mods also have built-in charging circuits,
and can charge the battery cells when powered by a USB
cable, this functionality is rarely, if ever, used as it would
require the user to stop using the device whenever
charging. Such third-party chargers do not know anything
about the specific cells which they are charging, and
have been designed with a generic charging algorithm.
Most commercially available 18650 lithium-ion chargers
studied by Exponent have a charging cutoff voltage of 4.2
V, and charge at a maximum current of 1 A or less, both of
which are within the specifications of the most commonly
available lithium-ion battery cells. Exponent has also tested
chargers designed for lithium-ion 18650 cells with a 4.35 V
charging cutoff voltage. Such battery cells are uncommon,
and this charging voltage could present a significant
overcharge to a cell with a 4.2 V cutoff and would, after
a number of cycles, likely result in catastrophic battery
cell failure (thermal runaway). Additionally, these chargers
often exhibit selector switches which are labeled simply
with either the maximum voltage cut-off (4.2 or 4.35), or the
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nominal cell operating voltage (3.6 or 3.8). Such chargers
rely on an educated user who must select the appropriate
setting for their cell prior to charging a cell, and check
whether the selector switch was accidentally switched to
a different mode during handling and use. Overcharging a
lithium-ion battery cell can significantly degrade the cell,
and likely lead to a future thermal event over a number of
charging and discharging cycles.

3

Conclusions

Electronic cigarettes have become an increasingly
popular alternative to traditional cigarettes. Among the
varieties of e-cigarettes, vaping mods with refillable e-juice
containers are prevalent. Such devices almost exclusively
utilize removable 18650 battery cells as their source of
power. In contrast to other portable devices that use
enclosed lithium ion batteries, or power tools that have
hard cases around the removable battery packs, most
vaping device manufacturers utilize loose 18650 battery
cells with no external enclosure. This leads to additional
considerations for safe handling, charging, and use of the
battery cell. Unfortunately, many injuries have already
occurred when such safety precautions are not taken.
Lithium ion batteries are preferred in portable devices
because they can provide a high amount of power in a
small package. This high power density carries with it an
inherent risk of accidental energy release, just as with other
energy-dense chemical reactions upon which we rely (for
example, the combustion of fossil fuels). If a lithium ion
battery cell is subjected to mechanical, electrical or thermal
damage it can suffer catastrophic failure. The mitigation
of this risk can involve on engineering controls, such as
the requirement of many manufacturers that lithium-ion
battery cells are assembled into packs with protective
casing and protection circuitry where the consumer has no
direct access to the lithium ion cell itself.
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NMDLA Civil Case Summaries
July - September 2018

By John S. Stiff, Esq., Ann L. Keith, Esq., and Arturo R. Garcia, Esq.
Stiff, Keith & Garcia, LLC

court dismissed Ms. Schmierer’s lawsuit determining that
Judgment was time-barred and not properly subject to
domestication in New Mexico. In reversing the district
court, the Court of Appeals held Ms. Schmierer revived
the enforceability of the Judgment under California law,
and therefore under the Full Faith and Credit Clause,
the Judgment was entitled to enforcement in New
Mexico. Because California law allowed the extension of
enforcement period of judgments, New Mexico courts
must respect California’s policy and allowed the renewed
Judgment to be enforced in New Mexico. As a result, Ms.
Schmierer could seek to recover the Judgment from The
Tribal Trust.

Judgments
NM Bar Bulletin – October 24, 2018
Vol. 57, No. 43
No. A-1-CA-35285 (filed July 19, 2018),
cert. denied September 20, 2018 (S-1-SC-37207)
Schmierer v. The Tribal Trust,
2018-NMCA-058, __N.M.__, 427 P.3d 143

The Court of Appeals of New Mexico held that a
Judgment revived in California must be enforced in New
Mexico under the Full Faith and Credit Clause. Maura
Schmierer obtained a $1 million Judgment in 1989, and
after locating The Tribal Trust in New Mexico in 2004, filed
suit in New Mexico to domesticate the 1989 Judgment. The
Tribal Trust filed a motion to dismiss arguing the Judgment
was time-barred under NMSA 1978, § 37-1-2. The district
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Workers’ Compensation – Attorney Fees
NM Bar Bulletin – October 31, 2018
Vol. 57, No. 44
No. S-1-SC-36651 (filed September 6, 2018)
Baker v. Endeavor Servs. Inc.,
2018-NMSC-035, _N.M.__, 428 P.3d 265.

The Workers’ Compensation Administration denied a
worker’s request that the employer pay 100% of his attorney
fees pursuant to the fee-shifting provision in NMSA 1978,
Section 52-1-54(F)(4) (2003), amended 2013. The Court
of Appeals affirmed, and the worker appealed. The New
Mexico Supreme Court considered whether the worker had
made an offer of judgment sufficient to trigger the feeshifting provision, even though the offer of judgment did
not address PPD benefits, medical benefits, or any other

NMDLA Civil Case Summaries
Continued from Page 24
benefits aside from attorney fees. The Court determined
the worker’s offer of judgment put the employer on notice
that the worker was proposing an unambiguous partial
settlement and intended to invoke the fee-shifting statute.
The Court held the offer was valid under Section 52-1-54(F)
(2003), and the Workers’ Compensation Judge had erred as
a matter of law by declining to apply the mandatory feeshifting provision.

Whistleblower Protection Act (WPA)
NM Bar Bulletin – November 7, 2018
Vol. 57, No. 45
No. A-1-CA-34675 (filed July 23, 2018)
Dart v. Westall,
2018-NMCA-061, __N.M.__, 428 P.3d 292

The City of Farmington, the Farmington Police
Department (FPD) and the chief of the FPD appealed a jury
verdict awarding damages to Plaintiff, an FPD detective
under New Mexico’s Whistleblower Protection Act (WPA),
NMSA 1978 §§10-16C-1 to-6 (2010). Plaintiff’s WPA claim
arose from his communication to his employers that he
believed they were in violation of NMSA 1978, Section
32A-4-3 (2005) by failing to promptly and immediately
investigate reports of child abuse and neglect CYFD
referred to FPD. The employers raised four issues on
appeal: 1) whether the district court erred in denying
their pretrial motion for summary judgment; 2) whether
the jury’s verdict in favor of Plaintiff was supported
by substantial evidence; 3) whether the district court
abused its discretion in denying the admission of internal
memoranda the Defendants argued were crucial to their
defense; and 4) whether a comment made by Plaintiff’s
counsel during a bench conference, which may have been
heard by the jury, prejudiced Defendants and tainted the
jury’s verdict.
The Court of Appeals affirmed the district court
holding: 1) because the denial of the motion for summary
judgment was based on the Court’s finding that Plaintiff
had raised genuine issues of material fact as to whether
Plaintiff engaged in communications protected under
the WPA, the argument was not reviewable; 2) there
was sufficient evidence presented to establish Plaintiff
engaged in communications that constituted a protected
activity; Plaintiff had a good faith belief that Defendants
were in violation of state law; and Plaintiff suffered
retaliatory actions by Defendants, Plaintiff’s protected
activity was a cause of the retaliatory action, and Plaintiff

suffered damages because of the retaliatory action; 3) the
exclusion of the internal memoranda did not affect the
substantial rights of Defendants, and any error in excluding
it from evidence was harmless; and 4) the district court
took measures to minimize any prejudice to Defendants
as a result of the comment, including offering to give the
jury a curative instruction to disregard the comment, which
Defendants declined.

Insurance Law
NM Bar Bulletin – December 5, 2018
Vol. 57, No. 49
No. A-1-CA-35732 (filed August 14, 2018)
Crespin v. Safeco Ins. Co. of Amer.,
2018-NMCA-068, 429 P.3d 968

In Crespin, the Court of Appeals of New Mexico held
that an assault did not arise out of the use of an uninsured
motor vehicle. Jessica Crespin was sexually assaulted by
Fabian Fierro and Travis Bainbridge after being driven in an
uninsured motor vehicle driven by Mr. Fierro to his home.
After the assault, Ms. Crespin filed a claim with Safeco
Insurance Company of America (Safeco) for uninsured
motorist benefits. Safeco denied the claim arguing there
was no coverage because the assault did not occur out of
the use of a motor vehicle. Ms. Crespin filed suit and after a
two-day trial the district court ruled in favor of Safeco.
In affirming the district court, the Court of Appeals
referred to the three-part causation analysis in Britt v.
Phoenix Indem. Ins. Co., 1995-NMSC-075, 120 N.M. 813,
907 P.2d 994. Britt is the seminal New Mexico case that
articulates the test “for determining whether intentional
conduct and its resulting harm arises out of the use of an
uninsured vehicle.” 1995-NMSC-075, ¶ 15, 120 N.M. 813, 907
P.2d 994. Pursuant to this analysis: “[A] court first considers
whether there is a sufficient causal nexus between the use
of the uninsured vehicle and the resulting harm. Such a
causal nexus requires that the vehicle be an active accessory
in causing the injury. If a court finds that there is a sufficient
causal nexus, then it should next consider whether an act
of independent significance broke the causal link between
the use of the vehicle and the harm suffered. Finally, the
court must consider whether the use to which the vehicle
was put was a normal use of that vehicle.”
The Court of Appeals concluded that the Fierro vehicle
was not an integral element of the sexual assault because
the assault did not occur in the vehicle. Moreover, the
fact that the vehicle was used to transport the assailants
and victim to the scene of the assault was not a sufficient
connection. The Court of Appeals noted that no court
has concluded that an intentional tort arose out of the
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operation or use of a vehicle solely because the tortfeasor
planned or intended to use the vehicle to travel to the
place where he or she would commit the tort. Therefore,
there was no uninsured motorist coverage for the assault.

Fair Pay for Women Act (FPWA)
NM Bar Bulletin – December 12, 2018
Vol. 57, No. 50
No. A-1-CA-35762 (filed August 30, 2018)
Wolinsky v. N.M. Corrections Dep’t,
2018-NMCA-071, __ N.M.__, 429 P.3d 991,
cert. denied, October 26, 2018, No. S-1-SC-37287

The Fair Pay for Women Act (FPWA) prohibits an
employer from discriminating between employees on the
basis of sex by paying wages to employees at a rate less
than the rate that the employer pays wages to employees
of the opposite sex for equal work. In this case, the Court
of Appeals determined whether the FPWA provides state
employees the same right to pursue sex-based wage
discrimination claims that persons employed by private
employers possess. The Court of Appeals reversed the
district court’s dismissal of Plaintiff’s case, holding that the
Legislature intended for the state to be subject to claims
brought under the FPWA. The FPWA does not expressly
invoke sovereign immunity and the State is an employer
subject to claims brought under the FPWA by public
employees.

Strict Liability
NM Bar Bulletin – December 12, 2018
Vol. 57, No. 50
No. A-1-CA-35677 (filed August 30, 2018)
Hernandez v. Grando’s, LLC,
2018-NMCA-072, __N.M.__, 429 P.3d 1259

Plaintiff injured himself while exiting a commercial
truck his employer had leased from Defendant. After
Plaintiff sued Defendant based on theories of negligence,
strict products liability, and breach of implied warranty,
the district court granted summary judgment in favor
of Defendant and dismissed the Complaint. On appeal,
Plaintiff argued the district court erred in granting summary
judgment on his negligence claim because (1) Defendant
was bound by its admission in its answer that it was a
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motor carrier and owed Plaintiff a duty to maintain and
repair the leased truck; (2) alternatively, Defendant was a
motor carrier under federal and state law and therefore
owed duties imposed on motor carriers by those laws; and
(3) even assuming Defendant was not a motor carrier, as
a lessor it still owed Plaintiff a common law duty of care.
Plaintiff also argued that because Defendant’s principal
was aware of the condition of the truck at all times, the
company was strictly liable for the defect. The Court of
Appeals reversed the district court based on Hernandez’s
third negligence argument. However, because the first
and second negligence arguments and the strict liability
argument would likely arise again on remand, they were
affirmed in the interest of judicial efficiency.
The Court of Appeals held: 1) Defendant’s admissions
regarding its duty in the Answer were not material to the
district’s court’s determination of whether disputed issues
of fact precluded summary judgment; 2) the Defendant
was not a motor carrier and not subject to the Federal and
State statutory and regulatory duties of maintenance and
repair imposed on motor carriers; 3) there was a question
of fact whether Defendant owed and breached a duty to
properly and adequately repair the defective truck step;
therefore, the district court erred in granting summary
judgment in Defendant’s favor on Plaintiff’s negligence
claim; and 4) because Plaintiff had no evidence to establish
a question of fact as to whether the truck’s steps were in a
defective condition at the time the truck was leased, the
district court did not err in dismissing the strict liability
claim.
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