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MESSAGE FROM THE PRESIDENT
By Cody R. Rogers, Esq.
Jarmie & Associates

Dear NMDLA Members:
I am hopeful that everyone’s
spring has been productive, or at the
very least interesting! I would like to
take this opportunity to thank our
2019 firm and vendor sponsors, who
are listed on our website at nmdla.org.
Our partnerships with our sponsors
allow us to better serve our members
in a variety of ways, and we are grateful
for their contributions to our success. I
would also like to express our sincere
appreciation to Nina Simbaña, who has served as our Interim
Executive Director since late 2017 and has recently resigned
from that role. Nina has done tremendous work under difficult
circumstances and has done so with enthusiasm. We were
very lucky to have her expertise and her assistance, and we
wish her the best in her new endeavors.
I’m excited to announce our 2019 CLE programs. These
outstanding seminars are a great opportunity to interact with
old friends and make new ones, while obtaining valuable
continuing legal education on cutting edge topics. Our Young
Lawyer Seminar, hosted by Ryan T. Sanders of Butt, Thornton
and Baher, will take place on May 31, 2019. This half day
seminar is designed for associates and junior partners, and
focuses on business development and networking skills. On
August 23, 2019, Program Chair Courtney Keller will present
our Bad Faith/Coverage Seminar. This seminar will feature
national and local speakers and will address the constantly

evolving landscape of bad faith litigation, which is a particular
challenge in New Mexico.
I hope you can join us for our Annual Meeting, which will
take place on Friday, September 14, 2019 at Santa Ana Star
Casino and Hotel. The meeting will open with luncheon to
present our annual awards, followed by a golf tournament and
happy hour. More information will be coming soon, as will
our annual request to submit nominees for our Outstanding
Civil Defense Lawyer and Young Lawyer awards. Please
start thinking about colleagues you believe would be good
candidates.
We would also like to invite you to our upcoming
Brownbag Roundtables. On June 26, I will host a Roundtable
on the current developments in qualified immunity law. These
informal calls are a great way to stay current on emerging
trends in your particular area of practice, and to share ideas
and strategies with like-minded colleagues.
I encourage you to submit your Defense Wins to us. In
the past, we accepted only trial verdicts as “wins.” However,
we recognize that “wins” often come in the form of motion
practice, and we want to share those successes with everyone.
If you’ve obtained a favorable summary judgment ruling or
prevailed on a crucial Daubert/Alberico motion, we want to
hear about it! Just visit our website and click on the “Defense
Wins” button to learn more.
Cody R. Rogers, Esq.
Jarmie & Associates
2019 NMDLA President

Share Your Successes!
We continue to enhance the value of membership by way of electronic access to information — especially through the
use of email inquiries for information and publication of peer accomplishments. As part of that continuing effort, we
ask the members bring your accomplishments to the DLA‘s attention. Submissions might include a good result at trial,
a favorable appellate decision, a successful motion at the trial court level, or a recommended expert or mediator.
When you submit your success, we will publish the information and case details to our website‘s library of defense
verdicts, and send an email notification to all DLA members. The NMDLA website‘s home page highlights our most
recent submissions.
Successes may be submitted by clicking on the link “Submit A Defense Verdict” which can be found on the home page
of our website, www.nmdla.org. If you need assistance, contact us at nmdefense@nmdla.org.
Defense News | Spring 2019
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An Interview With Retired
Judge Alan Malott
By Brandon M. Meyers, Esq.
McCoy Leavitt Laskey LLC

Judge Alan Malott recently retired from the Second
Judicial District Court’s bench. After ten years of service to
the public in that position, and close to 30 years as a trial
lawyer, I sat down with Judge Malott to reflect on his time
on the bench and discuss his future, as well as elicit his
advice to lawyers, both seasoned and new, regarding the
prudent practice of law. Judge Malott had the following to
say:
Brandon M. Meyers (BMM):
Judge Malott, can you tell us about your
background?
Judge Alan M. Malott (AMM):
I was born and raised in suburban New York. I
graduated from high school in 1970. I went on
to Arizona State University in 1971 to pursue
pre-veterinary medicine. But I did not do so
well in organic chemistry (on two separate
occasions). My less than desirable grades in
organic chemistry told me it was time to look
elsewhere. So, I ended up changing my major
to criminology. At the same time, I worked as a
runner for a big law firm in Phoenix. It got me
interested in law school. When I graduated from
ASU, I went to law school at Loyola in Los Angeles.
I eventually transferred to the University of New
Mexico School of Law, from which I graduated
in 1979. Following law school, I took the bar
exam and passed it. I then went to work with
the Butt Thornton & Baehr law firm for a few
years before going out on my own. I practiced in
various incarnations until 2009, when Governor
Richardson appointed me to the bench.
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The Honorable
Alan Malott

BMM:

When you were in private practice, what
types of cases did you take?

AMM:

I did all civil litigation. Despite my bachelor’s
degree in criminology, I have never done a
criminal case. I do not know how that exactly
happened. I guess opportunities just come your
way and you take them. I had a plaintiffs’ civil
practice. About 75% insurance and personal
injury matters, and then a mix of civil rights
and real estate. My grandfather told me they
were not making any additional real estate, so
I invested in it. I became a certified civil trial
specialist in 1994. I mostly did civil litigation and
civil trials until the nod came my way and I went
off to the court.

Interview With Ret. Judge Alan Malott

had to get over that horror. But my point is, there
were so many things I did not know. Civil work,
especially, is the broadest category. You kind of
have to be a hospitalist/general practitioner and
learn all these other areas. Literally A-Z. Truly you
have to learn how to deal with these different
subject matters. That was very challenging
and interesting. I wanted to be able to make a
difference and I think I did. So, yes, it did live
up to my expectations. I absolutely loved every
minute of it. But after 10 years, it had worn me
out. And do not forget, I was 56 years old when
I went to the bench. When you get older, you
do not have quite the same energy level. And I
just felt like it was time to step off. But it was not
because I was not happy, because I was.

Continued from Page 4
BMM:

What did you like most about private
practice?

AMM:

I liked the freedom. You did what you wanted to
do, especially in a plaintiffs’ practice where you
do not have a lot of repeat clients. You do not
have to deal with that institutional presence. If
someone was not cooperative, was not a good
client, or was not honest, in that kind of practice
you could say, “Go somewhere else.” It is hard to
throw a big institutional client out of the door.
So the freedom was terrific. The money was
terrific, I am not going to lie. We made really
good money. I really enjoyed all of that. My wife
and I worked together. As we raised kids, it gave
us a lot of freedom. One of us was always home
when they came home from school. One of us
was always there when they left in the morning.
All of that was really important.

BMM:

What made you want to be a judge in the first
place?

AMM:

All I ever wanted to do was trial work. I have
always been fascinated with the trial process. I
spent the majority of my 30-year career working
in litigation and trials. At about 25 years into
my career, my kids were more or less grown, so
my wife and I started looking at other things. I
felt like I had done what I was going to do as a
lawyer. And, at that same time, I had two cases in
two counties with judges who absolutely would
not make a decision. It upset me to the point
that I felt like I could a better job than they did.
So, I set out to show them I could do a better
job. And I think I did. In many ways, it is a logical
progression for a trial lawyer. And in some ways
it was the product of being angry at bad judges.

BMM:

Did your time on the bench live up to your
expectations?

AMM:

Yes, in almost every way. It was challenging. It
was fascinating. But it was very different. You
think, “Oh, I have practiced here for 30 years, I
know what goes on.” But you get into that back
hallway and it is another kettle of fish. There
were things I did not know about. There were
areas -- I was a fairly specialized practitioner as
I think is more common -- of which I had never
heard. I did not know what a license restoration
was. And then I learned that you could have five
or more DWI’s and still get your license back. So, I

BMM:

What was your favorite aspect of being a
judge?

AMM:

I guess my favorite aspect was the chance
to solve problems for people. Their dispute,
whether they liked it or not, got solved. This is
part of the mindset you have to have as a judge.
You brought me your problem and asked me to
solve it. Here is my solution. If you do not like my
solution, next time solve your own problem. You
have to be able to see it like that. I tried really
hard to be decisive and to get my decisions done
and out. I do not pretend that I am a genius or
that I do not make mistakes. I am sure I did.
But people brought me problems to be solved
and I did that. That was one of the best parts
of being a judge. On a different note, my other
favorite aspect was that I made some of the best
friends I have ever had in my life amongst the
other judges. It is a different experience. When
you share that common experience with other
people, despite different backgrounds and
ages, it brings you together. Sort of like cops.
You are in this difficult place and you have to
support each other. And I believe that the civil
bench in Bernalillo County was one of the most
collaborative places I have been or ever worked
in. And that was a great pleasure as well.

BMM:

What was your least favorite aspect of being
a judge?

AMM:

I think it boils down to three things. First, there
is a terrible lack of resources. As a corollary of
that, the caseload is ridiculous in Bernalillo
County. On average, our caseload was 1400
files. At times, it got up to 2000. We should
have had five more judges in Bernalillo County
years ago. Part of my distaste is that we had a
decidedly anti-judiciary Governor. I have said it

Defense News | Spring 2018

5

Interview With Ret. Judge Alan Malott

evil or that every time the defense did not give
me the money I wanted there was some evil
conspiracy or bad faith. The reason I can say that
without much fear of contradiction is because
when I went up for the court, my biggest
opponents were also my biggest supporters.
Routinely, people I would come against on big
and terrible cases (because they are one and
the same when you are a plaintiffs’ lawyer) were
some of the most supportive. So I do not think I
changed my perspective much. When you are an
advocate, you advocate for your client. If you go
on the bench, your client becomes the system.
And you have to advocate for a fair and balanced
system, because without that we are all lost. I
just changed my focus a little bit, not my intent,
my zeal, or any of those things. I just stopped
being one side or the other and started being
in the middle. It did not really change much of
anything. There were times where I would look
at a plaintiff’s case and think “Are you kidding
me?” And there were other times I would look at
a defense case and think, “Are you kidding me?”
It really became a matter of (1) what are the facts
in front of me, (2) what are counsel doing to get
this resolved, and (3) what can I do to keep the
case moving forward. The bottom line for a trial
court judge is to move the cases; otherwise the
people waiting out in line to get in the door do
not get in the door. So you have to move things
along.

Continued from Page 5
publically many times and I have no reservation
in saying it now. Governor Susanna Martinez
stunted us on resources and respect. And that
made it worse. And I think the third thing, much
smaller but certainly an element, was the bias in
the media. Blaming judges for everything that
judges do not or cannot affect. We had a period
of time when I did the gay rights decisions and
my wife would just push the newspaper to me
without saying anything because there was so
much hateful garbage going around. And it
had nothing to do with the cases. But I think,
particularly the newspapers, are extremely antijudiciary. And that gets old. Not only are you,
as a judge, trying to do your best with limited
resources, but you know the media knows
better. They are disingenuous.
BMM:

Was there any one case that affected you
more than others?

AMM:

That is a really hard question because you get
a lot of drama. I did, on designation because of
a conflict, oversee a child abuse of infant case
where there were two babies that had been
physically abused to the point where all their ribs
were broken. It was awful. And that one, for its
horror factor, stands out the most. But no more
or less, on a lot of levels, than guardianships
where you watch people at the end. I had
judges, business leaders and doctors who had
long and distinguished careers and lives and I
came in on the very bad end. Those were pretty
horrific. And then, for about five years, I was the
discovery and motion judge for all the priest
abuse cases in Bernalillo County. Towards the
end, and this was a factor in my burnout, I went
through thousands of pages of documents and
did a document release of about 1,100 pages. It
was some of the most horrific stuff I ever read.
Those types of cases strongly affected me and
were very difficult. And there were lots of cases
that were fun. But those cases were the heaviest
ones.

BMM:

AMM:
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After your long career as a plaintiff’s
personal injury lawyer, did your time on the
bench change your perspective towards civil
defendants, insurance companies, and/or
insurance defense lawyers?
Not that much because I really was not one of
those that believed every defense lawyer was
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BMM:

Over how many civil jury trials did you preside
as a judge?

AMM:

Susan, my TCAA, gave me a list when I left the
bench and I cannot find it, but I believe it was
something like 48 jury trials and 100 bench
trials. Not a lot of jury trials go forward anymore.
I probably prepared up to 1,000 cases or more
for trial though. And some of them right up to
the end. But, on average, the bench saw about
five or six trials a year per judge during the time
I was there. So I guess my record there is about
average.

BMM:

What lawyers, either plaintiff or defense, stick
out in your mind as being especially effective
and professional (in other words, the best of
the best)?

AMM:

This is hard because I do not think it is right
for me to provide names. I was really blessed
because I had the opportunity to deal with some
terrific lawyers, both from in-state and out-ofstate. I think I set the bar very high. I insisted that
people knew the rules and followed them. I rarely

Interview With Ret. Judge Alan Malott

I had read the stuff three times. And when I
issued an order without the hearing I had read
the stuff three times. To be persuasive, briefs
have to be to the point and accurate. You would
be shocked to know that there are people out
there who put things in briefs that, frankly, do
not exist. I had a few cases over my career that
I took to appeal and received a written opinion
from the appellate courts. So I knew what those
cases said. And yet, I would have lawyers cite
those cases for propositions that they simply
did not stand for. For example, I had this case
called Hansen v. Skate Ranch, Inc. It was my first
solo jury trial. And it later stood for mitigation
of damages. It said mitigation is an affirmative
defense and the defendant’s burden. I would
have people cite me Hansen v. Skate Ranch, Inc.
for a hundred other propositions for which it did
not stand. When you are the judge and it was
your case, it is upsetting when you see that. On
a broader level, if you stretch your argument
too far, it is like a rubber band and breaks. If you
have an argument that is not straight forward,
you should save it for the end. Like any audience,
judges digest the information in order of
importance. I think some people stretched their
arguments to the point of torture. But above all
else, the best briefs were just that, brief. People
routinely sent me 500 pages of stuff. It is not
that the judges do not review the material,
because we do. But most of the time, a lot of
it did not matter. To be fair though, I recognize
that people need to make a record and there is a
balance between the two. But my biggest advice
is less is more and be honest about your strong
and weak points. Especially the weak points. If I
read two sets of briefs and walked away thinking
“these are two different cases” then something
is wrong. Really both briefs are not where they
should be if they were that divergent. The law is
not, in most areas, complicated. The procedural
rules are not that complicated.

Continued from Page 6
had problems with counsel who were in front of
me, especially by the time we got to trial. I did
have a more general problem in doing the work
though, which is that there are some people out
there who did not deserve the trust we put into
them. Because you can only advocate to certain
degree as a judge, I was frustrated sometimes.
There were terrific lawyers who you sat back
and said, “Wow, this is a gifted person.” And
there were people who were terrible. They had
not prepared. They had not done anything that
attendance at a trial lawyers’ seminar could have
taught them. There would be people showing
up to trial with no medical evidence. How do
you think you are going to get to a jury when
you have not presented any damage evidence?
So their client was left sitting there wondering,
“What happened?” There were lawyers that left
good money on the table. There were defenses
that were only obfuscation. That frustration was
about equal to the upside of having really good
lawyers in front of me. I believe New Mexico
has some of the best lawyers anywhere. I have
never seen a UNM law grad who could not take
a Harvard law grad in an equal fight. But there
are people out there that do not deserve the
public’s trust. And we need to do more to deal
with them.
BMM:

What persuaded you most in motions
practice? What did the best briefs do in your
mind to be so great?

AMM:

In general, because the case load is so big, less
is more. I do not need 10 pages of the summary
judgment standard in the brief. A sentence is
usually enough. Cite to Romero v. Philip Morris
Inc. and off you go. Briefs need to be focused.
I think the adage “less is more” is important.
And that is true in argument as well. It is hard
for people to understand, but we would get
upwards of a hundred motions packets per
week. If you did not stay on them, there would
be thousands of them backed up in a matter of a
few months. So you really have to move things.
The way I did it was I would read the briefs once
when they came in to get an idea of what the
issues were. Then I would put the briefs aside
and come back to them a few days, maybe a
week, later to decide if I needed a hearing or not.
Then I would read them a third time about three
to four days later and issue a decision or set
the hearing. So when I came out at the hearing

BMM:

Same questions with respect to oral
arguments. What persuaded you most in oral
arguments? What have the best attorneys
done in oral argument?

AMM:

Being brief and focused. I would routinely come
out for a hearing and tell counsel, “I have read
your briefs.” In fact, sometimes I would explain
to them that I had read the briefs three times
and expressly request that they do not read
their brief to me. And at least 25 percent of the
time, people would read me their brief. That is
not a winning approach. Especially when you
have been instructed what not to do. In some

Defense News | Spring 2019
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me. But by the time discovery has completed,
the plaintiff has had access to the courts. The
question is whether or not it is worth the time
and resources to go forward. I have granted
some summary judgments. However, there are
some lousy cases out there. Whether it is the
defense of the case or the claim itself that really
should not be going forward. So, I think Rule 56
needs a revamp or a rewrite. But I am a little leery
of the extent to which the federal government
kicks people out of court. I also think the Rule,
which presently does not require findings of
fact, should require findings of fact. Judges
should explain why they are granting or denying
summary judgment so people can focus. We
would get a lot of feedback from the Court of
Appeals that we issued an order without findings
and conclusions. But if you read the rule, it says
judges are not supposed to make them. As a
practical matter, many of us would build them
into the order. It may not really be a formal set of
findings and conclusions. But I would especially
go out of my way to include in my order that (1)
“Plaintiff says this,” (2) “Defendant says this,” and
(3) “The Court sees it this way and that is why
it is going to grant or deny the motion.” A few
paragraphs, maybe, to that effect. It gave people
the ability to better focus their case towards
trial and it made a better record for appellate
briefing. So I think that is another part of it, as
a procedural matter judges should explain their
decisions. Unexplained decisions do not help
much or focus anybody’s efforts.

Continued from Page 7
courts, especially appellate courts, you would
not be given the time of day. I usually would let
people go until I hit a question and then I would
redirect them. But the worst thing you can do
is read your brief. If you presume the judge has
not read the material, then you are making an
unfair and incorrect presumption in most cases.
Reading the brief to an unprepared judge is
not going to matter. The people who came up
to the podium and said, “I think the real issue is
this,” and focused their argument did the best.
Another effective approach was to tell the judge
“I know you read my brief, can I answer any
questions?” If someone asked me this early on,
I could direct the argument in a way that was
effective, efficient, and addressed my concerns.
When counsel approached me and did not read
me their brief, I could get a dialogue going and
work out a way to deal with an issue. Also, ad
hominem attacks on your opponent, their family
lineage, etc., are definitely not effective. I will
leave it at that.
BMM:

A lot of defense lawyers lament how difficult
it is in New Mexico to get summary judgment
granted in their favor. What are your thoughts
on that and what advice, if any, do you have
for lawyers seeking summary judgment for
their clients?

AMM:

I think we need to revisit Rule 56. We have a
standard now, after Romero v. Philip Morris, Inc.,
where really a pregnant aunt could jump over
the bar. And that is neither effective nor efficient.
I have read case after case that were not really
meritorious. But rather than grant summary
judgment, get reversed, and have the case come
back from appeal--which is only more expensive
to everyone and the system--you deny the
summary judgment and bring it to trial. People
lose because their case was not meritorious in
the first place. I am leery of the extent to which
the federal rule allows the judge to essentially
conduct an in camera trial. But I think there is a
middle ground. I think we need to find a better
balance in determining what cases should go
forward once discovery is completed. I think that
is an important part of it. Once everyone knows
what the game is and what the plays are going
to be, whether or not the case is going forward
should not be a default answer. It should not be
a default that every case goes forward. No one
is a bigger advocate to access of the courts than
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BMM:

Based upon your experience, do you have any
advice for lawyers litigating cases in state
court?

AMM:

I think one of the biggest bits of advice is that
people should request a scheduling conference
as soon as their pleadings close because,
given the caseload, getting people to trial is
not easy. It is often a couple of years. In civil
cases, the process is lengthy. In some places, it
is too lengthy and too expensive. But that is a
different discussion. I think the first thing is to
get on a trial docket sooner rather than later.
Second thing is to know the rules of procedure
and evidence. You would be shocked at what
some people believe. You need to be persistent
in moving your case. Another piece of advice
is to not pick fights you do not need to have. I
once had an attorney who opposed a request
for continuance where the requesting counsel’s
life partner had to undergo emergency heart
surgery. The attorney opposed the continuance,
even though I could provide another setting two

We’ve been prepping for your next
case for nearly 50 years.
S-E-A engineers, technicians and investigators have conducted independent and
objective evaluations and analyses to produce real answers and articulate them
in court since 1970.
For more information, call Brooks Cannon at 844.845.5008 or visit SEAlimited.com.

REVEALING THE CAUSE. MITIGATING THE RISK.
Engineering, Investigation and Analysis since 1970

© 2018

Defense News | Spring 2019

9

Interview With Ret. Judge Alan Malott

AMM:

I have found out that I am not good at retirement.
I slept for the first few weeks because I was really
exhausted. I did not realize how much, but I was
physically and emotionally exhausted. After
about six weeks, people started calling me to
do mediations and special master work. So, I
am working about half of the time. I intend to
continue doing that. I am enjoying it. I do not
play golf. I need something to do. I like having
my hand in the community. I think mediation is
really important. Civil trials are expensive and
difficult. So having the ability to help people
reach conclusions on their own is important. I
think people are happier when they have had a
hand in crafting their own resolution as opposed
to having some stranger cram it down their
throat. It is rewarding and I enjoy it. Given my
predilection for German sports cars, the extra
income is nice too.

BMM:

Do you plan to now limit your practice to
mediations and arbitrations, or will you be
taking on new cases as well?

AMM:

Other than pro bono work through the pro bono
committee, I do not ever intend to practice law
again. It was good to me. I loved it. I practiced
law for 30 years. I loved it for about 28 of them.
And so I am done.

BMM:

What do you expect to miss about your job on
the bench?

AMM:

I already miss, and I expect it will continue, the
chance to help make a difference. I miss the
chance to help decide disputes and keep things
moving. I miss my friends, although we see each
other with some regularity. Even though Judge
Bacon is off to Santa Fe and Judges Huling and
Nash have retired. I miss the camaraderie of it.
It is a great privilege to be a judge. It may be
corny, but I believe it. It was a terrific privilege
that was handed to me. And I think I did a decent
job with it. And I miss some of that. But by the
same token, it is such a mountain of work. It was
emotionally and physically draining. Ten years
was long enough. If I was younger when I went
on the bench, I may have stayed longer. But I
was not. I loved the job unequivocally. I miss all
of it in some ways.

BMM:

What do you consider to be your greatest
accomplishment on the bench?

AMM:

I moved my cases. I helped set programs that
would move the cases. Secondarily, I helped
developed and run a foreclosure mediation
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weeks later. I gave the continuance anyway and
I would not spit on that guy if I saw him on fire
on the sidewalk. That stuff does not belong in
the courthouse or life. A corollary of that advice
is to talk to your opponent. I would routinely,
in discovery disputes, come out and ask the
lawyers if they had chatted about resolving the
dispute. And about eight or nine times out of
ten, they had not even talked to each other. So
I would sometimes take a 15 minute break and
force them to have a talk about a resolution to
their conflict. And then when I would come back
and there would be a lot of progress. Especially
in discovery matters where you are trying to find
a middle ground. Confer with your opponent,
whether you like them or not.
BMM:

Do you have any advice or tips for young
lawyers in particular?

AMM:

Get into the courtroom as much as you can. One
of the ways you can do that is through the Pro
Bono Committee. Justice Bacon and I developed
it and it does a lot of pro bono work in Bernalillo
County to get access for people that are the most
voiceless and powerless amongst us. You can
learn as much from a pro bono landlord-tenant
dispute as you can from a $100 million stock
case. But you are going to have a better chance
of trying the landlord-tenant dispute sooner
than the stock case. Also, go watch other people
in court. I was 30 years in practice and I would
still go watch other people do a motion hearing
or a part of trial. I would see what is working and
what is not working. See how to move and not
move around the courtroom. The courtrooms
are open to the public. The only real way to learn
to do trial work is by watching and doing it. All
the books in the world are just theory until you
are in the room and it is your client and your
reputation on the line. On a more general level-and it is kind of trite--keep a life work balance.
The law will eat you up alive if you do not keep
such a balance. I have had friends that it has
happened to. I have been very blessed with an
understanding wife and we have been able to
keep things in balance. I think that is important
to keep a proper life work balance. This is a very
difficult profession.

BMM:

10

Now that you have retired, what is next for
you?
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back to our community. Get out there and help
people. We have a particular community where
one in five people live below the poverty line.
And we owe those people more than they get.
Judge Woody Smith used to say, “If it’s not fair, it’s
not legal.” As simple as that may be, I think that
is true. People need to go out and do the right
thing. That sometimes means giving up money.
That sometimes means walking away from
opportunities or situations. But the privilege
that we are given requires us to do the right
thing, both as individuals and lawyers. I would
ask everyone to keep that mind, otherwise our
system will fail.

Continued from Page 10
program that was very successful. I worked a lot
with Judge Bacon on our pro bono committee.
Through that, we were able to serve almost 1000
people per year for over ten years. I think I held
the bar fairly high. I think I was pretty fair. I do
not think I favored one side over the other. While
I may have favored one side over the other in any
given case, because sometimes that happens, I
tried to be fair and decisive.
BMM:

AMM:

That wraps up the questions I have for you.
This is your opportunity to share with the
defense bar and anyone else who reads our
publication. Is there anything else you would
like to get out there?

BMM:

Thank you for agreeing to this interview,
Judge Malott, and thank you for your service
as a trial court judge.

I think generally I want to remind people what
a terrific privilege it is to be a lawyer in America.
And how that requires all of us to also give
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The Hidden Preemption Defense:
What You Should Know
By Anne A. Gruner, Esq. and Nicholas M. Centrella, Jr., Esq.
Duane Morris LLP

This article is reprinted with permission of DRI, having appeared in the March 2019 issue of For The Defense.

As talc litigation expands, impossibility
preemption arguments may become
a viable strategy to dispose of claims
against the OTC products for which
FDA monographs exist.
The most recent talc verdicts have demonstrated some
traction in defeating claims based on certain go-to defense
strategies, including personal jurisdiction dismissals, the
use of expert testimony and Daubert motions discrediting
scientific causation, and even requests to jurors to use
their “common sense” in evaluating scientific evidence.
However, there is another tool that defense attorneys
should consider in talc cases: federal preemption.
Part of the mass appeal of talc cases lies in the
prevalence of talc-based products in the marketplace,
due to the numerous uses for talc in a variety of consumer
products across cosmetics, over-the-counter (OTC) drugs,
and even foods. As talc litigation expands into products
that may be regulated as OTC drugs, defense counsel
should consider the options that they might have in
invoking federal preemption as a defense strategy. While
the defense remains untested, there is a sound basis for
its application. This article will discuss the federal U.S.
Food and Drug Administration (FDA) regulatory scheme
that is applicable to talc-based products and when federal

preemption may support an argument for defeating
conflicting state law claims against talc-containing OTC
drugs.
Regulation of Talc Products: Is It a Cosmetic
or an Over-the-Counter Drug?
Talc is a naturally occurring mineral that is mined from
the earth and has a variety of uses in cosmetics, other
personal care products, and even foods. See Talc, U.S.
Food & Drug Admin. (Aug. 21, 2018), https://www.fda.gov.
For example, it can be used to absorb moisture, prevent
caking, or make facial makeup opaque. Id. Asbestos is
also a naturally occurring silicate mineral and may be
found in close proximity to talc in the earth. Id. Lawsuits
alleging injuries arising from talc in consumer products
generally fall into two main categories: (1) that talc in the
product at issue is contaminated with asbestos—a known
carcinogen—and exposure leads to mesothelioma; or
(2) that there is a causal association between use of talccontaining powders and ovarian cancer. These lawsuits
involve products such as Colgate-Palmolive’s Cashmere
Bouquet talcum powder (alleged to contain asbestos fibers
and cause mesothelioma) and Johnson & Johnson’s baby
powder products (alleged to cause ovarian cancer).
Many of these talc-containing products are traditionally
regarded as cosmetics, and that categorization is
significant in the context of the federal regulatory scheme.
This is because cosmetic products and ingredients, with
the exception of color additives, do not have to undergo
FDA review or approval before they are placed on the
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market. See Talc, supra. Instead, cosmetics must be
properly labeled and must be safe for use by consumers
under labeled or customary conditions of use under the
Federal Food, Drug, and Cosmetic Act of 1938 (FDCA). Thus,
labeling of cosmetics is relatively unregulated compared
to OTC drugs. As a result, plaintiffs often pursue warningsbased claims by alleging that the product is misbranded—
defined in part as either “false or misleading”— under the
FDCA. See 21 U.S.C. § 701.1.
However, some cosmetic products, including certain
talcum powders, may also be subject to regulation as OTC
drugs under the FDCA if they are used for a medicinal
purpose. As early as 1969, circuit courts held that products
could be both cosmetics and drugs under the FDCA. See U.S.
v. An Article Consisting of 216 Individually Cartoned Bottles,
More or Less, of an Article Labeled in Part: Sudden Change,
etc., Hazel Bishop, Inc., 409 F.2d 734, 739 (2nd. Cir. 1969)
(“It is clear that the fact that an article is a cosmetic does
not preclude its being a drug for the purposes of the Act.”);
United States v. Article Consisting of 36 Boxes, More or Less,
Labeled “Line Away Temp. Wrinkle Smoother, Coty”, 415 F.2d
369, 372 (3rd Cir. 1969) (classifying face wash as a drug).
These cases and their progeny adopt a broad view of the
FDCA’s reach, derived from 21 U.S.C. §321(g)(1): “The term
‘drug’ means . . . articles intended for use in the diagnosis,
cure, mitigation, treatment, or prevention of disease in
man or other animals; and…articles (other than food)
intended to affect the structure or any function of the body
of man or other animals.” See, e.g., U.S. v. Kasz Enterprises,
Inc., 855 F. Supp. 534, 540 (D.R.I. 1994) (finding that an
herbal shampoo was a drug under § 321(g)(1) because the
manufacturer intended for it to have “a physiological effect
on the body of man”).
The determination of a product’s “intended use” for
purposes of classifying it as a drug or cosmetic, or both, may
be established in a number of ways. Those ways include
(1) the product labeling or other promotional materials;
(2) consumer perception, including why the consumer
purchased the product and what the consumer expects it
to do; and (3) the presence of ingredients that may have a
well-known therapeutic use. See Is It a Cosmetic, a Drug, or
Both? (Or Is It Soap?), U.S. Food and Drug Admin. (Apr. 30,
2012), https://www.fda.gov. For example, the U.S. District
Court for the Eastern District of Wisconsin noted that the
FDCA defines a drug “by its intended use even regarding
prevention. That is so, even if that means that something
like honey, cinnamon sugar or garlic fits the definition
if intended for use in the diagnosis, cure, mitigation,
treatment, or prevention of disease.” U.S. v. Lebeau, No.
10-CR-253, 2016 WL 447612, at *6 (E.D. Wisc. Feb. 3, 2016)
(internal quotation marks omitted).
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Even when a talc-containing product may traditionally
be viewed as a cosmetic, the fact that it is also marketed for
therapeutic purposes may subject it to regulation as an OTC
drug. This distinction is critical, and it opens the door for
the possibility of applying federal preemption arguments
to dismiss state law tort claims due to the labeling and
regulatory oversight that applicable to OTC drugs.
Potential for Federal Preemption of
Talc-Containing OTC Drugs
When an over-the-counter talc-containing drug is
subject to an FDA “monograph,” federal preemption could
offer a defense.
What Is a Monograph, and How Is It Generated?
Understanding how federal preemption applies to OTC
products is aided by understanding the process by which
OTC drugs are marketed. The FDCA has three regulatory
pathways by which OTC drug products may be approved
for marketing. The first is the New Drug Application (NDA)
process. See Mills v. Warner-Lambert Co., 581 F. Supp. 2d 772,
781 (E.D. Tex. 2008). The second is the Abbreviated New
Drug Approval Application (ANDA) pathway. See Apotex,
Inc. v. Shalala, 53 F. Supp. 2d 454, 455-56 (D.D.C. 1999). The
third and most commonly used method, discussed here, is
the monograph process. See Cutler v. Kennedy, 475 F. Supp.
838, 844–46 (D.D.C. 1979).
The FDA Office of Drug Evaluation IV in the Center for
Drug Evaluation and Research has primary responsibility
for OTC drug review and approval. See Drug Applications for
Over-the-Counter “OTC” Drugs, U.S. Food and Drug Admin.
(Jan. 7, 2015), https://www.fda.gov. The Nonprescription
Drug Advisory Committee meets regularly to assist the FDA
in evaluating and reviewing OTC products. Id. Because of the
significant number of OTC products (more than 300,000),
the FDA commonly reviews the active ingredients and
the labeling of more than 80 therapeutic classes of drugs
(e.g., analgesics or antacids) instead of individual drug
products. Id. For each category, an OTC drug monograph is
developed and is published in the Federal Register, which
serves as the “recipe book” covering active ingredients,
doses, formulations, and labeling. Id.
The FDA’s development of a monograph for a class
of drugs takes place over several steps. It starts with the
convening of an expert panel to review existing data to
determine the conditions under which an OTC drug may
be marketed without an NDA or ANDA. See Cutler v. Hayes,
818 F.2d 879, 884 (D.C. Cir. 1987). The panel then sends its
recommendations to the FDA as a proposed monograph.
Id. The FDA then reviews the expert panel’s proposed
monograph and publishes it in the Federal Register for
public comment. Id. After review of the comments, the FDA
publishes a tentative final monograph (TFM) in the Federal
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Register and again invites comments and objections. Id.
After the comment period has ended and the FDA has
considered any additional comments, a final monograph
may be published. Id. See also 21 C.F.R. § 330.10(a)(1)-(9).
This process can be lengthy, and generally, a manufacturer
may market an OTC product while this process takes place.
See 21 C.F.R. § 330.13.
Once complete, the “final monograph” is published “in
the Code of Federal Regulations” and “[t]hose regulations
establish conditions under which a category of over-thecounter drugs is recognized as safe and effective and not
misbranded.” See Kanter v. Warner-Lambert Co., 99 Cal. App.
4th 780, 786 (Cal. Ct. App. 2002) (citing 21 C.F.R. § 330.10
(2001)). After the FDA approves a monograph, the product
must meet the specifications (including all labeling
requirements) established in the monograph. See id. at 786.
If a product doesn’t, the product is “liable to regulatory
action.” 21 C.F.R. §§ 330.1, 330.10(b).
The Diaper Rash Product TFM
Products containing talc may fall under an FDA
monograph if they are marketed for a therapeutic purpose.
For example, certain talc-containing baby powder products
fall under the purview of the FDA’s TFM on diaper rash
drug products, which covers products that help treat and
prevent diaper rash. See Skin Protectant Diaper Rash Drug
Products, 55 Fed. Reg. 25,206 (June 20, 1990) (codified at
21 C.F.R. § 347.3 et seq.). In a discussion on the safety of
talc products, the diaper rash products TFM notes that “talc
can be used for the treatment of diaper rash provided it
contains the same warning, i.e. not to use on broken skin,
as the Panel recommended for prevention of diaper rash.”
Id. at 25,224. The TFM also states that despite instances in
which children had accidentally inhaled talcum powder
during use, “the agency believes that talc can be labeled
appropriately for safe OTC use.” Id.
Accordingly, the FDA classified talc “in Category I for
use in the treatment and prevention of diaper rash with
labeling that includes [the approved warnings].” Id. at
25,224–25. Those warnings are “1. “Do not use on broken
skin; and 2. Keep powder away from the child’s face to
avoid inhalation, which can cause breathing problems.” Id.
at 25,224. Products containing talc that are used for skin
protection or treatment of diaper rash are therefore subject
to the labeling requirements of this TFM. This regulation
under an FDA monograph, including tentative but not-yetfinal rules, in the form of a TFM, significantly curtails the
ability of manufacturers to unilaterally alter their labeling
schemes. See 21 C.F.R. § 330.13(b)(2).

Federal preemption as applied to OTC drugs has not
garnered the limelight that it has received in the arena of
generic drugs. But the same essential principles outlined
in the well-known cases of Wyeth v. Levine, PLIVA, Inc. v.
Mensing and Mutual Pharmaceutical Co., Inc. v. Bartlett
are relevant. In general, preemption comes in two forms:
express or implied. And when Congress regulates a
commercial area, generally “state laws regulating that
aspect of commerce must fall . . . whether Congress’
command is explicitly stated in [a] statute’s language or
implicitly contained in its structure and purpose.” Jones
v. Rath Packing Co., 430 U.S. 519, 525 (1977). Over-thecounter drug preemption is governed by 21 U.S.C. § 379r,
which expressly preempts state law tort claims imposing
requirements “different” than or “otherwise not identical
with, a requirement under [the FDCA].” This statute,
however, also contains a savings clause that exempts
state law product liability claims from preemption. See 21
U.S.C. § 379r(e). As discussed more fully below, there are
arguments that the savings clause only applies to product
liability claims that are expressly preempted, and in light of
this structure, implied preemption has greater application
in the OTC drug context.
Conflict preemption is a type of implied preemption.
It occurs “where compliance with both federal and state
regulations is a physical impossibility . . . . or where state
law stands as an obstacle to the accomplishment and
execution of the full purposes and objectives of Congress.”
Wyeth v. Levine, 555 U.S. 555, 588–89 (2009) (internal
citations omitted). Importantly, the Supreme Court has
recognized that an “agency regulation with the force of
law can preempt conflicting state requirements.” Id. at
576. While the monograph system for OTC drugs involves
labeling regulations for classes of drugs rather than for one
drug in particular, courts have held that the monograph
establishes a federal requirement for drug labeling. See, e.g.,
Mills, 581 F. Supp. 2d at 787. It is within this framework that
impossibility preemption comes into play in determining
whether state tort law would impose a requirement on
the marketing and sale of an OTC drug that conflicts with,
or is impossible under, the FDCA’s requirements, i.e., the
monograph.
In this analysis, impossibility preemption asks a court
to determine two essential questions:
1.

“Whether the private party could independently
do under federal law what state law requires of it”;
and

2.

If a party could take independent action, does
“clear evidence” show that the FDA would have
rejected such action after the fact.

Defense News | Spring 2019

15

The Hidden Preemption Defense
Continued from Page 15

Wyeth, 555 U.S. at 573 (“Wyeth”); PLIVA, Inc. v Mensing,
564 U.S. 604, 620 (2011) (Mensing); Mutual Pharmaceutical
Co., Inc. v. Bartlett, 570 U.S. 472, 480 (2013) (Bartlett).
Courts have applied the preemption holdings of
Wyeth, Mensing, and Bartlett to OTC drug products and
recognized that federal law preempts design-defect claims
when a plaintiff’s claims related to an OTC drug would
require either a redesign of the allegedly defective product
or simply pulling the allegedly defective product from the
market. See, e.g., Trejo v. Johnson & Johnson, 13 Cal. App.
5th 110, 148–49 (Cal. Ct. App. 2017). Similarly, warningsrelated claims for OTC drug products have been held
preempted when a plaintiff’s claims “attempt to place on
nonprescription drug manufacturers a duty to warn that
is broader in scope and more onerous than that currently
imposed by applicable statutes and [FDA] regulations.”
Ramirez v. Plough, Inc., 6 Cal. 4th 539, 555 (Cal. 1993).
The reasoning behind decisions applying federal
preemption to OTC drug products is premised in part
on the familiar logic that manufacturers and distributors
cannot unilaterally change the manufacturing or labeling
for their products because they lack the power to
change a monograph or TFM. See Eckler v. Neutrogena,
189 Cal. Rptr. 3d 339, 353 (Cal. App. 2015). As noted, the
federal regulations require a product sold under the OTC
guidelines to conform to the “applicable monograph” or it
will be subject to regulatory action. 21 C.F.R. § 330.1. The
federal regulations also treat the addition of comments,
new data, or information related to a TFM as a petition to
amend. 21 C.F.R. § 330.10(a)(7)(ii)–(v).
There are grounds for arguing that preemption applies
to tentative final monographs as well as final monographs.
Manufacturers may still be subject to regulatory action
if they produce a noncompliant product with an
ingredient covered by a TFM, particularly when there is no
corresponding final monograph. See 21 C.F.R. § 330.13(b)
(2). Further, permitting conflicting state requirements
before the FDA has imposed a final rule would lead to
“states imposing a premature patchwork of disparate
requirements.” Eckler, 189 Cal. Rptr. 3d at 360.
For example, diaper rash products TFM specifies the
requirements to market an OTC drug legally that has
undergone the monograph process and is not marketed
under an NDA or an ANDA. 21 C.F.R. § 330.10(a)(7)(i); 21
C.F.R. § 330.13(b)(2). The diaper rash products TFM sets
forth the warnings that are permitted for the class of
products. See, e.g., 21 C.F.R. § 347.50; 55 Fed. Reg. 119,
25,204, 25,244. A manufacturer or supplier must use the
exact language for warnings as set forth in the TFM, and
they may only market a product whose label diverges from
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the TFM if the FDA allows it. 51 Fed. Reg. 16,258, 16,262,
1986 WL 93492 (May 1, 1986).
To take this example to its conclusion, it is an improper
attempt to usurp the FDA’s careful consideration of
the appropriate labeling requirements by alleging that
manufacturers and distributors of OTC drugs that are
subject to an applicable monograph should have changed
the design or labeling of their products. See Eckler, 189
Cal. Rptr. 3d at 359. Stated differently, conflicting state law
claims against an OTC drug that is otherwise compliant with
an applicable monograph should be barred as preempted.
Avoiding Pitfalls in Presenting an
OTC Drug Preemption Defense
While applying federal preemption in an OTC drug
case is not without complexities, not all of which can
be addressed in this article, it bears noting that any
preemption defense must confront the savings clause in
the FDCA. 21 U.S.C. § 379r. As referenced above, § 379r is
the foundation for OTC drug preemption and expressly
preempts certain state regulations that are not identical to
federal requirements for OTC drugs. See 21 U.S.C. § 379r(a).
The caveat is that the statute’s “savings clause” preserves,
or “saves,” state product liability claims that the regulation
may have otherwise preempted. See 21 U.S.C. § 379r(e)
(titled “No effect on product liability law” and stating that
“[n]othing in this section shall be construed to modify or
otherwise affect any action or the liability of any person
under the product liability law of any State.”).
While the savings clause appears formidable, several
courts nationwide have interpreted it narrowly to only
exempt the express preemption claims identified in
379r itself—thus leaving room for implied preemption
arguments. For example, in Reckis v. Johnson & Johnson,
the Supreme Judicial Court of Massachusetts applied the
savings clause only to express preemption arguments
under § 379r. 28 N.E.3d 445, 456 (Mass. 2015). The court
stated that the “savings or exemption from preemption
provided by § 379r(e), however, does not extend beyond
the provisions of section 379r, and in particular does not
preclude ‘the ordinary working of conflict pre-emption
principles.’” Id. (citation omitted). Following this principle,
the court concluded that “the principles of conflict
preemption would bar any claim of failure to warn
advanced by the plaintiffs on the premise that the OTC
Children’s Motrin label should have [been altered].” Id. at
460.
And in Eckler v. Neutrogena Corp., the California Court
of Appeal acknowledged that the § 379r savings clause
applied to product liability claims, and the court noted
that the savings clause was limited by FDA commentary
in the Final Rule for the sunscreen products at issue—
which stated that the clause “exempts only those common
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law claims that are based on State product liability law”
and that “implied preemption may arise, [although] such
scenarios are necessarily case specific.” 189 Cal. Rptr. 3d at
349 (citation omitted).
Presenting this explanation, that the savings clause
applies narrowly, and only to express preemption under
379r, is crucial in asserting an impossibility preemption
defense against state law product liability claims in an OTC
drug case. Counsel should review the applicable precedent,
and when it is possible, they should rely on any guidance
in the applicable monograph or final rule to bolster the
argument that the savings clause applies narrowly. To
refer back to Eckler, the FDA itself reserved the possibility
of applying the implied preemption doctrine in certain
product cases, permitting counsel to argue persuasively
that implied preemption applies on a fact-specific basis.
See Eckler, 189 Cal. Rptr. 3d at 349.

This Area Is Ripe for Adjudication
Despite preemption precedent dismissing claims in
cases involving OTC drugs such as ibuprofen, sunscreen,
and Listerine mouthwash, few readily available court
opinions have considered preemption as a defense in the
talc context. One case in which preemption was raised that
involved a talc-containing product was Feinberg v. Colgate
Palmolive Co., No. 190070/11, 2012 WL 954271 (N.Y. Sup.
Ct. Mar. 22, 2012). In this case the plaintiff alleged that
she was exposed to asbestos from the use of Colgate’s
Cashmere Bouquet talcum powder from approximately
1950 through the 1980s. See Feinberg, 2012 WL 954271,
at *1. Colgate argued that the plaintiff’s common law
failure-to-warn claim was preempted under the FDCA. Id.
However, the court treated the product as a cosmetic, and
therefore, the court reasoned, no argument could be made
that the product was subject to a monograph. Id. at *4. The
fact that there was “no competing federal requirement,
and therefore Colgate could have warned talc consumers
consistent with state product liability law regarding
hazards associated with asbestos,” was fatal to Colgate’s
impossibility preemption argument. Id. at *7. This decision
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leaves the door open for future cases in which the product
at issue is marketed for therapeutic purposes consistent
with a monograph, such as the diaper rash products TFM, to
assert federal preemption with potentially greater success.
Indeed, when a federal regulation in the form of an
FDA monograph is applicable, courts have reached the
opposite conclusion and found competing state law claims
preempted. For example, a California Court of Appeal
rejected a challenge to Neutrogena’s sunscreen labels, in
Eckler v. Neutrogena Corp., holding that the FDCA preempted
the plaintiffs’ consumer protection claims. 189 Cal. Rptr. 3d
at 358–59. The court premised its analysis on the fact that the
sunscreen at issue was an OTC drug, subject to “extensive”
FDA regulation through the monograph process. Id. at 346–
47. Reviewing the case law regarding preemption of OTC
drugs, the Eckler court concluded that claims were almost
always preempted, except when courts found statutory
exceptions or when label uniformity was not at issue. Id. at
357. Otherwise, the court’s survey of decisions uncovered
“a clear standard” that “[s]tate suits seeking to require
product labels inconsistent with the federal objective of
national labeling uniformity” are preempted. Id. Since the
FDA issued regulations for the labeling of sunscreen in its
final Rule and previous proposed rulemaking, the plaintiffs’
claims for alternate labeling were expressly and impliedly
preempted because they would “usurp the federal agency’s
careful consideration of appropriate labeling requirements
and
restrictions”
and
“pos[e]
an
obstacle
to
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Likewise,
the
U.S. District Court
for the Eastern
District of Texas
concluded that a
plaintiff’s challenge
to the labeling of
OTC lice treatments
was preempted by
the FDCA. Mills v.
Warner-Lambert Co.,
581 F. Supp. 2d at
793. The plaintiffs
brought a breach
of warranty claim,
contending
that
the lice treatments
“amount[ed]
to

snake oil” and were ineffective. Id. at 776. The plaintiffs
sought to impose labeling requirements on WarnerLambert under the Texas Deceptive Trade Practices Act
by arguing that the lice treatments should not be labeled
as pediculicides (chemicals used to kill lice). See id.
Concluding that the lice treatments were subject to an FDA
monograph that contained specific labeling requirements,
the court noted that Warner-Lambert was bound by the
labeling terms of the monograph. Id. at 790. Because the
plaintiffs proposed barring Warner-Lambert from selling
its lice treatments with language that complied with the
FDA monograph, the court determined that their claims
were preempted because the plaintiffs’ proposed labeling
requirements were “different from or in addition to. . . the
requirements imposed by the FDA.” Id. The impossibility
existed in that Warner-Lambert could “refrain from
marketing their products,” or the company could “comply
with the requirements (and avoid the liability) imposed by
Plaintiffs’ lawsuit,” but the company could not “do both.” Id.
The Supreme Judicial Court of Massachusetts applied
federal preemption principles in the personal injury
context when it decided, in Reckis v. Johnson & Johnson,
that the plaintiffs’ challenges to nonprescription Children’s
Motrin labeling scheme were preempted. 28 N.E.3d 445,
460 (Mass. 2015). In that case, a girl and her parents sued
Johnson & Johnson when the girl developed a rare and
painful skin condition after taking Children’s Motrin; the
plaintiffs claimed that the labeling made the product
defective in that it “failed to warn adequately” of the
“serious risk of developing a life-threatening disease” from
taking the Children’s Motrin. Id. at 448–49, 454. Johnson
& Johnson’s preemption argument was denied at the trial
court level, and the jury returned a significant verdict for
the plaintiffs. Id. at 454. On appeal, the defendants renewed
their preemption argument with greater success. The court
determined that the failure-to-warn claims related to the
Children’s Motrin’s labeling should have been dismissed
as preempted before the trial. Id. at 460. Noting that the
plaintiffs’ common law failure-to-warn claims may not
be expressly preempted, the court nevertheless held
that such claims were impliedly preempted by conflict
preemption principles. See id. Specifically, the warnings
that the plaintiffs argued should have been included in the
labeling were explicitly rejected by the FDA, “putting the
defendants in the impossible position of having to comply
with conflicting Federal and State requirements.” Id. at 455.
The verdict stood, however, because the court did not
have sufficient evidence to conclude that the jury based
its finding of liability on this preempted failure-to-warn
theory. Id. at 461.
At least one court has held that FDCA requirements
may also preempt design-defect claims pertaining to OTC
drugs. The U.S. District Court for the District of Connecticut
held that the design-defect claims in Batoh v. McNeil-PPC,
Inc. could not survive summary judgment because doing

The Hidden Preemption Defense

Conclusion

Continued from Page 17
so would have forced the defendant, McNeil-PPC, to
unilaterally change the chemical composition of OTC Motrin
to avoid liability. 167 F. Supp. 3d 296, 322 (D. Conn. 2016).
The court said that state law could not impose a duty on
McNeil to change an active ingredient in nonprescription
Motrin from ibuprofen to dexibuprofen because it was a
“major change” that required FDA approval. Id. At the time
of the suit, McNeil could not have complied with both its
duties to the FDA and the alleged state law duty. Id. As a
result, the design-defect claim was preempted. Id.

As talc litigation expands to claims against products
that may be classified as OTC drugs that are subject to
an FDA monograph, impossibility preemption arguments
may become a viable strategy to dispose of claims at the
pretrial stage of litigation, avoiding costly jury trials and
adverse verdicts subject to appeal. Moreover, companies
advertising talc-based products as delivering therapeutic
benefits should be fully familiar with the requirements of
any applicable monograph or TFM to ensure compliance
and thereby afford the possibility of a preemption defense.
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An Interview with Dean Sergio Pareja and
Beverly Akin Regarding New Mexico’s Judicial
Selection Process: What Works and What Might
Be Improved
By James C. Wilkey, Esq.
Dixon Scholl Carrillo P.A.

nominating commission”, the “district court judges
nominating committee”, and the “metropolitan court
judges nominating committee.” N.M. Const. art. VI, §§ 35, 36
and 37. Before the nominating commissions, judges were
appointed by purely partisan elections with the Governor
being afforded complete discretion to fill interim vacancies.
The nominating commissions are intended to bring
together knowledgeable lawyers and non-lawyers alike for
the purpose of ensuring that our judicial appointees are
competent, qualified, and have integrity.

UNM School of Law
Dean Sergio Pareja

On February 18, 2019, I interviewed Dean and
Professor of Law at the University of New Mexico School of
Law, Sergio Pareja, and his Administrator, Beverly Akin, in
order to get their thoughts on the judicial nomination and
selection process here in New Mexico. Dean Pareja and Ms.
Akin are intimately involved in the process and have been
involved in the process for several years.
Amendments to the New Mexico Constitution, passed
in 1988, changed the way judges are selected in New
Mexico. See N.M. Const. art. XX, § 4 (amended 1988). After
the 1988 Amendments, commissions were established
to facilitate the process including the “appellate judges

20
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The members of each judicial nominating
commission are comprised of different constitutionallyrequired members. As an example, the appellate judges
nominating commission, on which Dean Pareja sits as
Chairman, consists of: the Chief Justice of the Supreme
Court (or the Chief Justice’s designee from the Supreme
Court); two Judges of the Court of Appeals appointed by
the Chief Judge of the Court of Appeals; the Governor;
two persons appointed by the Speaker of the House
of Representatives and two persons appointed by the
President Pro Tempore of the Senate - 2 attorneys and 2
non-attorneys; the Dean of the University of New Mexico
School of Law; and four members of the State Bar of New
Mexico, representing civil and criminal prosecution and
defense, appointed by the President of the State Bar and
the Judges on this Committee. N.M. Const. art. VI, § 35. The
appellate judges nominating commission is the largest of
the commissions and is comprised of anywhere from 14 to
21 people that must be balanced in equal voting numbers
on a partisan basis. The tie-breaking vote goes to Dean
Pareja. Dean Pareja has only cast a tie-breaking vote once
in the past.

Continued from Page 20

and recommendation process is exhaustive and works as
intended - to ensure well-qualified recommendations are
sent to the Governor for appointment.

Each of the judicial nominating commissions
are charged with vetting applicants and making
recommendations to the Governor who, in turn, can
appoint new judges from the vetted list of recommended
applicants. A judge appointed by the Governor serves until
the next general (and partisan) election. To remain in office
after the next general election, the appointed judge must
campaign and win in the next general election. Whomever
wins serves for the remainder of the original term. The
elected judge will then run in periodic retention elections.
A person challenging a judge appointed by the Governor
in the next general election is not vetted by the judicial
nominating commissions.

Dean Pareja is not a fan of the partisan election
that an appointed judge must run in and win in order to
remain in office. This can sometimes result in an appointed
judge staying in office for just a single month before being
voted out of office. Moreover, a challenger who unseats an
appointed judge has not been vetted by the Commission
and may not have the competence, experience, and judicial
temperament necessary for the bench. Another unfortunate
consequence to the partisan election component is that
practicing lawyers may not wish to leave private practice
for an uncertain and often short-lived tenure on the
bench. This, in Dean Pareja’s view, will discourage private
practitioners from applying for judicial vacancies.

Dean Pareja and Ms. Akin describe the
commissioners as a group of people who take their job
very, very seriously. Each applicant’s file is comprised of,
on average, a 50-page application file that includes, survey
information obtained from the Judicial Performance
Evaluation Commission (JPEC), files obtained from the
New Mexico Supreme Court’s Disciplinary Board, and
background documents that include criminal history,
if any. Ms. Akin is instrumental in gathering these
documents so that the Commissioners can make informed
recommendations in a timely-manner. Dean Pareja explains
that conduct in an applicant’s background can affect his
or her chances including, but not limited to, traffic tickets,
DWIs, failure to pay dues to the State Bar, etc. A prior DWI,
for example, may not amount to disqualifying conduct if
it occurred in the applicant’s distant past. Nevertheless,
Dean Pareja describes the background vetting process as
exhaustive and comprehensive. Ms. Akin is indispensable
in sending out requests for background documents on a
given applicant. That process begins immediately after
notification of a judicial vacancy.

So, what could make the process better? To be
sure, Dean Pareja understands and agrees that the partisan
component of the judicial selection process is intended to
give the electorate a stronger voice in the process - but at
what cost? Dean Pareja would be absolutely fine with Chief
Justice Nakamura’s recent proposal, i.e., to require that an
appointed judge can sit for a minimum of one year without
having to run in a general election.

An Interview with Dean Sergio Pareja

Once the applicants’ files are received and
reviewed by the applicable commission, each applicant
is invited to make an opening statement. After opening
statements, each commissioner is afforded the opportunity
to ask the applicant questions. In Dean Pareja’s experience,
commissioners ask probing questions before they adjourn
to internal deliberations (and often vigorous debate).
Usually, but not necessarily, those deliberations take place
in a closed session. In closed sessions, when applicable,
the commissioners’ deliberations include a series of straw
votes cast in secret; meaning, votes are cast anonymously.
However, the final vote is always done in open session, every
time. Voted-for applicants are then sent to the Governor.
The Governor has the power to reconvene a commission
and request a new list of recommended applicants.
Dean Pareja, as an example, recalls that Governor Susana
Martinez exercised her authority to do so once in the past.
Dean Pareja and Ms. Akin believe, at its core, the selection

Another proposal that Dean Pareja would endorse
is to have the Governor’s appointed judges be confirmed in
the Senate. This way, the electorate would have a say in the
appointment through their elected representatives. After
confirmation in the Senate, the appointed judge could
then be required to submit to a retention election on a
periodic basis. Senate confirmation might, in addition, be
reserved solely for appellate judges while the District Court
and Metropolitan Court judges might be exempted from
Senate confirmation.
At the end of the day, Dean Pareja remains adamant
that the judicial nominating commissions perform an
invaluable service intended to ensure that our judges have
the requisite qualifications for the job. It is incumbent
upon the process to allow appointed judges to remain on
the bench, at least for one year. If the partisan election
component continues as it does now, well-qualified
appointees are lost and well-qualified applicants may not
be inclined to apply. That, in Dean Pareja’s view, is a net loss
for our legal community and for the State of New Mexico.
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NMDLA Civil Case Summaries
January – March 2019

By John S. Stiff, Esq., Ann L. Keith, Esq., and Arturo R. Garcia, Esq.
Stiff, Keith & Garcia, LLC

In January 2012, Ms. Britton filed suit against the
Attorney General’s Office arguing that all of the documents
responsive to the IPRA request were not provided. She also
filed a Motion for Summary Judgment arguing the Attorney
General’s Office violated IPRA by failing to produce all
documents and failed to comply with procedures outlined
in 11-2-11(B), and she requested damages in the form
of $100.00 per day as provided under Section 14-2-11.
The Court denied the Motion arguing that although Ms.
Britton was entitled to reasonable attorneys’ fees, she
was not entitled to damages under 11-2-11(B) because
the Attorney General’s request to withhold documents in
response to the IPRA request fell under 14-2-12(D). Ms.
Britton appealed.
IPRA
NM Bar Bulletin – March 20, 2019
Vol. 58, No.6
No. A-1-CA-35346
Britton v. Office of the Attorney General,
2019-NMCA-002, 433 P.3d 320

Marcy Britton, an animal activist, sent an IPRA request
to the New Mexico Attorney General’s Office concerning
the Attorney General’s Animal Cruelty Task Force. The
request was submitted on June 30, 2009, and on July 14,
2009, the Attorney General responded to the request
stating the request was excessively burdensome and
requested additional time to respond. On August 6, 2009,
the Attorney General sent a letter to Ms. Britton informing
her there potentially were approximately 10,000 records
responsive to the request. By the time the Attorney General
responded to the IPRA request, Ms. Britton received 378
records.

In reversing the District Court, the Court of
Appeals held that Ms. Britton’s lawsuit against the Attorney
General’s Office was based on its failure to produce public
records in response to her June 2009 letter and because
it did not issue a written explanation of the denial in
conformance with 14-2-11(B). Moreover, the fact that the
Attorney General’s Office did not fully respond to Ms.
Britton’s request subjected the Office to statutory damages
under IPRA. The Court explained that Sections 14-2-11 and
14-2-12 damages are not mutually exclusive. They address
separate and distinct “wrongs” that can occur under IPRA.
Section 14-2-11 addresses the “wrong” done by a public
body, i.e. failure to respond to a request. Section 14-2-12
is designed to correct the “wrong” done to the requester
when his or her right of inspection is improperly denied.
The Court of Appeals remanded the case back to District
Court to determine whether the Attorney General’s failure
to permit inspection of all non-exempt responsive records
was reasonable.
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NMDLA Civil Case Summaries
Continued from Page 23
Civil Contempt
NM Bar Bulletin – March 20, 2019
Vol. 57, No. 44
No. S-1-SC-35427 (filed December 20, 2018)
State ex rel. CYFD v. Mercer-Smith,
2019-NMSC-005, 434 P.3d 930

This case was initiated as an abuse and neglect
proceeding, but turned into a dispute regarding whether
the Children, Youth and Families Department (CYFD) had
violated the district court’s decision that the minor children
could not be placed with former employees of a group
home where they had been residing. After protracted
litigation, the district court held CYFD in contempt for

violating its placement decision and, almost four years later,
imposed a sanction for the violation, ordering CYFD to pay
the respondents more than $1.6 million in compensatory
damages and more than $2 million in attorney fees and
costs, based on the determination that the violation of the
placement decision resulted in the loss of the Respondents’
reconciliation with their children. The Court of Appeals
affirmed the district court’s contempt order and award
of damages, attorney fees, and costs. However, the New
Mexico Supreme Court held the sanction was not remedial
in nature and could not be upheld as a valid exercise of
the civil contempt power, reversing the contempt order
and vacating the award. The Court concluded the district
court did not exercise its contempt power for the purpose
of preserving the Respondents’ chance of reconciliation
with their children or for the purpose of coercing CYFD
into compliance with its Placement Order. A court should
determine the purpose for which it is exercising its
contempt power from the outset to provide an appropriate
remedy.

Seeking Editorial Board Members
NMDLA seeks members to join the Defense News Editorial Board. The requirements
for service on the board are minimal but crucial to the continued success of the
publication.
•
•
•

Attendance at a majority of the 6 meetings held per year
Contribution of concepts/topics for at least one article per year
Writing or co-writing at least one article per year

The 2019 Editorial Board meetings are held on the second Tuesday of alternate
months, 12 noon to 1:30 pm, at Doughty Alcaraz, P.A., 20 First Plaza NW, Suite
412, Albuquerque, NM 87102. A light lunch is served.
Remaining meeting dates for 2019: June 11, August 13, October 8, December 10.
Contact NMDLA for further information at admin@nmdla.org.
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