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The New Mexico Defense Lawyers Association is the only
New Mexico organization of civil defense attorneys. We currently have over 400 members. A common misconception
about NMDLA is that its membership is limited to civil defense
attorneys specializing solely in insurance defense. However,
membership in NMDLA is open to all attorneys duly licensed
to practice law in New Mexico who devote the majority of their
time to the defense of civil litigation. Our members include
attorneys who specialize in commercial litigation, employment,
civil rights, and products liability.
The purpose of NMDLA is to provide a forum where New
Mexico civil defense lawyers can communicate, associate, and
organize efforts of common interest. NMDLA provides a professional association of New Mexico civil defense lawyers dedicated
to helping its members improve their legal skills and knowledge.
NMDLA attempts to assist the courts to create reasonable and
understandable standards for emerging areas of the law, so
as to make New Mexico case law dependable, reliable, and a
positive influence in promoting the growth of business and the
economy in our State.
The services we provide our members include, but are not
limited to:
• Exceptional continuing legal education opportunities,
including online seminars, with significant discounts
for DLA members;
• A newsletter, Defense News, the legal news journal for
New Mexico Civil Defense Lawyers;
• Members‘ lunches that provide an opportunity to
socialize with other civil defense lawyers, share ideas,
and listen to speakers discuss a wide range of issues
relevant to civil defense attorneys;
• An e-mail network and website, where members can
obtain information on judges, lawyers, experts, jury
verdicts, the latest developments in the law, and other
issues; and
• An Amicus Brief program on issues of exceptional interest to the civil defense bar.
The opinions expressed in our published works are those of the
author(s) and do not reflect the opinions of the New Mexico
Defense Lawyers Association or its Editors.
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MESSAGE FROM THE PRESIDENT
By Cody R. Rogers, Esq.
Jarmie & Rogers P.C.

Dear Friends:
We are rapidly approaching the
holiday season! I hope that you have
much to be thankful for. Please make
and take the time to appreciate it all
during this busy time of year.
I would like to thank you all for
making our CLE season a success. The
annual joint meeting with the Texas
Association of Defense Counsel was
held in August in Ruidoso. As always,
the program was entertaining and informative. Courtenay Keller
served as the Program Chair for the Insurance Bad Faith seminar
held in August. The seminar was very well attended and well-reviewed by the attendees, providing up to date information in a
rapidly evolving practice area.
As many of you know, we decided to change up the format
of our Annual Meeting and awards ceremony this year. We made
this decision based on several factors. One of the factors that
led to our decision was that while the awards luncheon was
typically well-attended, the attendance for the afternoon CLE
program had steadily declined to nearly single digits. This made
getting CLE speakers and judges for our traditional judges’ panel
problematic. Accordingly, we decided to try something different,
and this year’s awards luncheon was followed by a golf outing.
The awards program was a rousing success, and I want to again
congratulate Meena Allen and Brett Eaton as our Outstanding
Civil Defense Lawyer and Young Lawyer of the Year. We would
love to hear your feedback about the new format, whether it’s
good, bad or ugly. We also appreciate any suggestions you have
for future annual meeting formats.

I hope that you will join us for the Annual Civil Rights CLE
on December 6, 2019. Our program will feature national and
local subject matter experts on civil rights litigation, qualified
immunity, trending litigation involving the Inspection of Public
Records Act, and strategies for defending claims under the New
Mexico Whistleblower Protection Act. For more information or
to register, please visit our website at nmdla.org and click on
“CLE & EVENTS.”
As many of you know, this is my final Message from the
President, as my term ends at the end of 2019. The past two years
have not been easy ones for NMDLA. The wonderful folks who
work behind the scenes have made it look easy, and for that I
will always be grateful. I would like to thank the current and
previous members of the Board of Directors and the Executive
Committee for their support and guidance. I would also like
to thank our former Executive Director, Jean Gibson, and our
Interim Executive Director, Nina Simbaña, for their excellent
work. I would also like to thank our friends at DRI Professional
Services for their partnership and their friendship. NMDLA will
be in great hands when Bill Anderson takes over in January, and
I know our members will welcome him warmly.
Serving as the President of NMDLA has been one of the most
rewarding endeavors of my professional career. I am firmly convinced that this organization is home to the best and brightest
that the New Mexico bar has to offer. It has been an honor and
a privilege to work with you.
Cody R. Rogers, Esq.
Jarmie & Rogers P.C.
2019 NMDLA President
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How to Deal with Problematic Personal
Representatives in Wrongful Death Litigation
By Mark D. Standridge
Jarmie & Rogers, P.C.

In both federal and state wrongful death claims, a common
issue arises in the course of discovery: when served with discovery requests, the personal representative of the decedent’s
estate responds by claiming that he is either not required to
respond to, or does not have personal knowledge of the events
underlying, fact discovery. This is based on the misconception
that personal representatives are only “nominal” parties for all
aspects of litigation. While it does not take much to be appointed
a personal representative for the purpose of initiating a lawsuit,
once an individual agrees to do so, that individual steps into the
decedent’s shoes for purposes of answering and responding to
written discovery requests and deposition questions.
Factual Scenario
Before filing suit on behalf of Decedent (who was shot and
killed by police officers earlier this year), John Smith (who is,
himself, an attorney but was not related to Decedent) filed a
Petition in New Mexico state district court, asking that he be
appointed personal representative of Decedent’s estate under
the New Mexico Wrongful Death Act. In that Petition, Mr. Smith
affirmatively stated that he agreed to serve as the personal
representative of Decedent’s estate for the express purpose of
prosecuting a wrongful death lawsuit. The Petition listed three
beneficiaries (Decedent’s wife and two adult children). Mr. Smith
also stated that he understood his duties and responsibilities as
a personal representative and sought to be appointed without
bond and in an unsupervised administration. The state court
granted Mr. Smith’s Petition and, subsequently, he (through
counsel) filed a federal lawsuit against the police officers who
shot Decedent, bringing both federal civil rights claims and
pendant state tort claims.
The federal complaint listed Mr. Smith as the plaintiff “as
Personal Representative of the Wrongful Death Estate of Decedent.” After answering Mr. Smith’s Complaint, Defendants served
Mr. Smith (the only named plaintiff) with interrogatories and
requests for admissions. However, Mr. Smith did not give any
substantive responses to these discovery requests, asserting that
4  Defense News
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he did not have personal knowledge of the facts underlying the
case and he was “only the Personal Representative.” Similarly, in
response to Defendants’ request to depose Mr. Smith, Plaintiff’s
counsel asserted that Mr. Smith was simply a “nominal” statutory
representative under the New Mexico Wrongful Death Act, that
Mr. Smith’s deposition was unnecessary, and that Mr. Smith was
only the personal representative because the law requires one.
Counsel asserted that Mr. Smith had no personal knowledge of
the underlying shooting as he was not present for it and that
most, if not all, of Mr. Smith’s knowledge was based on hearsay
and/or protected by the attorney-client privilege. Undaunted,
Defendants noticed Mr. Smith’s deposition.
At his deposition, Mr. Smith claimed that he did not direct
or otherwise have any involvement in the actual civil rights/
tort litigation and, instead, he trusted that the attorneys representing Decedent’s estate would take care of and exercise due
diligence in their jobs. Indeed, despite having been appointed
as a personal representative in many other cases, Mr. Smith
had never been deposed prior to this case. Apart from the
complaint itself, Mr. Smith did not review any of the documents
supporting the claims made in the complaint, nor had he read
any of police reports regarding the shooting itself. Mr. Smith also
did not review the transcripts of any of the other fact witness
depositions taken in the case. Prior to his own deposition, Mr.
Smith did not review any of the orders—including discovery
orders—entered by the Court in the case. Mr. Smith testified that
he delegated the responsibility of complying with the Court’s
orders to his counsel.
Additionally, with respect to the written discovery responses
served by Defendants upon him, Mr. Smith admitted that he did
not prepare any of the discovery answers or objections on his
own. Instead, he essentially delegated that to counsel because
they were the ones that apparently had all of the discovery. Mr.
Smith claimed that his counsel was able to review the discovery
requests and provided “summaries” of responses. Mr. Smith
did not engage in additional investigation with respect to his
discovery answers. Indeed, Mr. Smith himself admitted that he

only intermittently or periodically touched base with Plaintiff’s
counsel. When asked about his responses to the Defendants’
requests for admissions, Mr. Smith admitted that he had seen
them but that he had no personal knowledge as to actually what
happened in the case, so there was no way that he could attest or
“say this is what happened[.]” Again, Mr. Smith admitted that he
delegated that duty to counsel, simply relying on whatever they
came up with. As with his interrogatory answers, Mr. Smith did
not conduct any independent investigation of the answers that
were provided in his responses to the requests for admissions
and delegated that responsibility to his attorneys.
Mr. Smith is the Personal Representative of Decedent’s
Estate and is the Real Party in Interest for the Claims
Made in the Civil Rights Case
Under Federal Rule of Civil Procedure 17(a)(1), an “action
must be prosecuted in the name of the real party in interest.”
See also Rule 1-017(A) NMRA. The effect of this rule is that the
action must be brought by the person who, according to the
governing substantive law, is entitled to enforce the right. See,
e.g., Williams-Sonoma Direct, Inc. v. Arhaus, LLC, 304 F.R.D. 520,
526 (W.D. Tenn. 2015) (quoting 6A Wright, Miller & Kane, Federal
Practice & Procedure §1544 (3d ed. 2010)); Pompa v. Am. Family
Mut. Ins. Co., 506 F. Supp. 2d 412, 415 (D. Colo. 2007), aff’d, 520
F.3d 1139 (10th Cir. 2008); see also Vincent v. Quality Addiction
Mgmt., Inc., No. 11-C-205, 2012 WL 404877, at *8 (E.D. Wis. Feb.
7, 2012) (unpublished) (citing Fed. R. Civ. P. 17(b)(1)). Under Rule
17(a)(1), any and all wrongful death claims made on behalf of
the estate—whether under 42 U.S.C. Section 1983 or under
New Mexico state tort law—had to be brought by Mr. Smith as
personal representative of Decedent’s estate. See Rule 1-017(B)
NMRA (“[a]n action for wrongful death brought under Section
41-2-1 NMSA 1978 shall be brought by the personal representative appointed by the district court for that purpose[.]…A petition to appoint a personal representative may be brought before
the wrongful death action is filed or with the wrongful death
action itself.”); Oakey v. Tyson, 2017-NMCA-078, ¶22, 404 P.3d 810
(noting that Rule 1-017(B) applies to cases pending or filed on
or after December 31, 2014); Vincent, 2012 WL 404877 at *8; see
also Wilson v. Big Lots, Inc., Civil Action No. CV-13-S-1008-NE, 2013
WL 5532703, at *1 (N.D. Ala. Oct. 7, 2013) (unpublished); Lopez v.
Cnty. of Kauai, Civil No. 06-00325 JMS/KSC, 2007 WL 4260020,
at *1 n.2 (D. Haw. Dec. 4, 2007) (unpublished).
As the personal representative of Decedent’s estate, Mr.
Smith was the real party in interest in the civil rights/state tort
litigation seeking damages for the shooting of Decedent. See,
e.g., Elevario ex rel. Del Val v. Hernandez, Case No. 10-cv-00015RB-WDS, 2011 WL 13284654, at *3 (D.N.M. July 15, 2011) (unpublished); In re Tylenol (Acetaminophen) Mktg., Sales Practices &
Prods. Liab. Litig., Civil Action No. 2:12-cv-07263, 2015 WL 7075812
at *14 (E.D. Pa. Nov. 13, 2015) (unpublished); see also Ray v.
Maher, 662 F.3d 770, 773 (7th Cir. 2011) (“Section 1983 claims
are personal to the injured party [not the beneficiaries of the
decedent’s estate].”); Thompson v. Dearborn Cnty. Comm’rs, No.
4:12-cv-00055-SEB-WGH, 2013 WL 121256, at *4 (S.D. Ind. Jan.
8, 2013) (unpublished) (“Only the decedent’s estate may bring
a section 1983 claim based on wrongful death, and the estate
representative must have standing under the state wrongful

death statute to pursue a section 1983 claim.” (citing Thomas ex
rel. Smith v. Cook Cnty. Sheriff, 401 F. Supp. 2d 867, 871-72 (N.D.
Ill. 2005))); Patterson v. Midland Care Connection, Inc., No. 118,359,
2019 WL 1213246, at *5 (Kan. Ct. App. Mar. 15, 2019).
As noted above, Mr. Smith was named personal representative of Decedent’s estate for purposes of bringing wrongful
death claims on behalf of the estate. The New Mexico Wrongful
Death Act provides a cause of action for what “the decedent
himself would have been entitled to recover had death not
ensued.” Romero v. Byers, 1994-NMSC-031, ¶18, 117 N.M. 422, 872
P.2d 840 (internal quotation marks omitted); see also Maestas
v. Overton, 1974-NMCA-089, ¶5, 86 N.M. 609, 526 P.2d 203 (“A
literal reading of the statute gives the personal representative a
cause of action, only if the decedent would have had one, absent
death.”), rev’d on other grounds, 1975-NMSC-004, 87 N.M. 213, 531
P.2d 947; Stang v. Hertz Corp., 1969-NMCA-118, ¶48, 81 N.M. 69,
463 P.2d 45 (stating that the Wrongful Death Act “preserves” the
rights of action and “transmits” it to the personal representative).
Lawsuits under the Act must be brought “by and in the name
of the personal representative of the deceased person.” NMSA
1978, §41-2-3. Notably, as the sole party that can pursue wrongful
death claims, the personal representative “is vested with control
over litigation decisions.” Spoon v. Mata, 2014-NMCA-115, ¶27,
338 P.3d 113 (internal quotation marks omitted); Leyba v. Whitley, 1995-NMSC-066, ¶22, 120 N.M. 768, 907 P.2d 172; cf. GGNSC
Greensburg, LLC v. Smith, CIVIL ACTION NO. 1:17-CV-00150-GNS,
2017 WL 5490923, at *7 (W.D. Ky. Nov. 15, 2017) (unpublished)
(“[T]he personal representative of the decedent has the legal
duty to bring a wrongful death action even though the personal
representative may not be a beneficiary entitled to recover for
the decedent’s death.” (citing Vaughn’s Adm’r v. Louisville N.R. Co.,
179 S.W.2d 441, 444 (Ky. 1944)). A truly “nominal” party does not
have this level of control over a case. See Black’s Law Dictionary
1258 (10th ed. 2014) (explaining a “nominal party” is a “party to
an action who has no control over it and no financial interest in
its outcome,” for example, “the disinterested stakeholder in a
garnishment action” (emphasis added)); see also Standard Bank
PLC v. Vero Ins. Ltd., Civil Action No. 08-cv-2127-PAB-KLM, 2009
WL 4730474, at *5 (D. Colo. Dec. 7, 2009) (unpublished).
As personal representative of Decedent’s estate, attorney
Mr. Smith stepped into Decedent’s shoes for purposes of the
wrongful death lawsuit. See, e.g., Frontier Ins. Co. v. Blaty, 454 F.3d
590, 600 (6th Cir. 2006); Strickholm v. Evangelical Lutheran Good
Samaritan Soc., No. 4:11-cv-00059-BLW, 2011 WL 2532395, at *2
(D. Idaho June 24, 2011) (unpublished) (“[A] personal representative stands in the shoes of a decedent when bringing a survival
action.” (citing Woodall v. Avalon Care Ctr.-Fed. Way, LLC, 321 P.3d
1252 (Wash. 2010)); Congo v. Kearney, No. Civ. 03-063-GMS, 2005
WL 1364713, at *1 (D. Del. June 8, 2005) (unpublished); In re Long,
833 A.2d 475, 478 (Del. Fam. Ct. 2003) (“By reason of the Delaware
Survival statute, the personal representative of husband’s estate
steps into the shoes of the decedent, having the same causes
of action the deceased had prior to the decedent’s death.”)); cf.
In re Brown, 807 F.3d 701, 707 (5th Cir. 2015). Where Mr. Smith
purported to step into the shoes of Decedent to prosecute this
case, Mr. Smith was required to do what Decedent would have
to have done if he survived—i.e., investigate his claims, file suit
in a timely manner, participate in/answer discovery, and properly
Defense News
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review and verify his discovery answers. See Dorrough v. GEO
Group, Inc., Case No. CIV-14-1389-D, 2016 WL 3829142, at *10
(W.D. Okla. July 12, 2016) (unpublished) (“[A]s with constitutional
claims brought on behalf of Mr. Dorrough’s estate, the personal
representative of the estate steps into Mr. Dorrough’s shoes for
the purpose of bringing a tort claim[.]…Plaintiff cannot avoid
compliance with GTCA’s notice provisions in prosecuting an
individual tort claim of Mr. Dorrough that survived his death.”);
cf. Macias v. N. Chi. Refiners & Smelters, Inc., No. 95 C 6415, 1997 WL
163997, at *3 (N.D. Ill. Mar. 27, 1997) (unpublished) (“If plaintiffs
seek to ‘step into the shoes’ of the deceased employee, plaintiffs,
as personal representatives, should be required to do what the
employee would be required to do and first exhaust the grievance process as provided by contract under the CBA.”); Vogler
v. N. Chi. Refiners & Smelters, Inc., No. 95 C 6414, 1997 WL 163999,
at *3 (N.D. Ill. Mar. 27, 1997) (same).
By accepting appointment as personal representative of
Decedent’s estate, Mr. Smith was responsible for responding
to all discovery propounded by the Defendants regarding Mr.
Smith and the Estate’s claims. Cf. Chomic v. U.S., 377 F.3d 607,
615-16 (6th Cir. 2004) (refusing to apply equitable tolling where
the record was clear that plaintiff “had seventeen months as Personal Representative in which she could have investigated and
filed a timely claim”); U.S. v. Volta, No. 87-3891, 1988 WL 84085,
at *2 (9th Cir. 1988) (unpublished) (“Notwithstanding that she
had a lack of business expertise or that she chose to delegate
responsibility, she accepted the role of personal representative
of the decedent’s estate and, as such, was made liable by statute
to report and pay the estate’s federal tax obligations.”). Just as a
personal representative must, inter alia, investigate to determine
whether and when to file a claim, the personal representative
must then investigate his or her answers to discovery requests on
behalf of the estate. The personal representative cannot merely
delegate this duty to
the estate’s counsel.
Cf. Estate of Young,
Medical Legal Expert
Jr. v. Comm’r, 47
Witness Specialists
T.C.M. (CCH) 324, 334
(U.S.T.C. Nov. 17, 1983)
has specialists in nursing,
(“[A] personal reprenurse practitioners,
sentative has a posiGastroenterology,
tive duty to ascertain
Cardiology, Orthopedics,
the nature of his or
General Surgery, Radiology,
her responsibilities
Nephrology, OB-GYN,
as the fiduciary of
the estate[.]…‘This
Pathology, Internal
duty is not satisfacMedicine, Perinatology,
torily discharged
and Pulmonology. Our
by delegating the
experts average 23 years
entire responsiof professional experience
bility for filing the
with 91 depositions and 82
estate tax return to
court appearances.
the attorney for the
estate.’” (quoting
Estate of Lammerts v.
Contact us at
Comm’r, 54 T.C. 420,
www.mlews.com or
446 (1970), aff’d. per
mlewsllc@gmail.com.
curiam, 456 F.2d 681,
683 (2d Cir. 1972))).
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Notably, interrogatories and requests for admissions are
directed at parties (not their attorneys). See Fed. R. Civ. P. 33(b)(1)
(A) (“[I]nterrogatories must be answered…by the party to whom
they are directed[.]” (emphasis added)); Fed R. Civ. P. 36(a)(3) (“A
matter is admitted unless, within 30 days after being served, the
party to whom the request is directed serves on the requesting
party a written answer or objection addressed to the matter.”
(emphasis added)). While plaintiffs’ counsel have an obligation
under Rule 26 to assist their clients in answering discovery, the
discovery requests themselves are directed at the parties, not
their counsel. As such, it is incumbent upon a plaintiff personal
representative at all times to participate in discovery, particularly with respect to answering interrogatories and requests for
admissions actually directed to him. When faced with this issue
in Grano v. City of Bloomfield, No. 1:16-CV-00937 JCH/KK, Doc.
No. 70 (D.N.M. July 13, 2017) (unpublished), the Court ruled that
a personal representative “cannot give lack of information or
personal knowledge as a reason for failure to admit or deny” in
response to Defendants’ requests for admissions “unless the PR
demonstrates that he has made reasonable inquiry and that the
information known or readily obtainable by him is insufficient to
enable him to admit or deny.” Id. at p. 2. The Court went on to note
that denials based on lack of knowledge by the personal representative are insufficient and improper,
and that the personal representative has an obligation to reasonably investigate the facts in good faith.
The Plaintiff/Personal Representative’s Responses to
Defendants’ Requests for Admissions shall specifically
admit or deny the matters or set forth in detail the reasons why the personal representative cannot truthfully
admit or deny the matters. The personal representative
cannot give lack of information or personal knowledge
as a reason for failure to admit or deny unless the personal representative demonstrates that he has made
reasonable inquiry and that the information known or
readily obtainable by him is insufficient to enable him
to admit or deny.
Id.
Conclusion
In dealing with problematic personal representatives like Mr.
Smith, the best (and indeed, only) course of action is to hold the
personal representative’s feet to the fire. Once he or she chooses
to accept an appointment, the personal representative becomes
the plaintiff and is expected to have at least some substantive
knowledge about the facts of the case and the claims being
prosecuted. Defense counsel cannot allow personal representatives to plead ignorance in response to written discovery
requests or deposition questions—as with any other plaintiff,
the personal representative must make a reasonable inquiry
about the facts. Keep pressure on the personal representative
plaintiff by filing timely motions to compel and/or motions for
sanctions whenever the personal representative plaintiff claims
that he or she is only a “nominal” party and is not required to
know anything about the case.
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Women and Wellness in the Practice of Law

Introduction by Raúl A. Carrillo, Jr.,
Carrillo Law Firm, P.C.

In yet another installment in the
Wellness series, the focus here is
on women and their experiences in
the legal profession. Some readers
might ask why we have a Wellness
article that is focused on the perspective of women in the practice.
After all, isn’t the concept of “Wellness in the legal Profession” blind to
sex and gender? By all accounts, we
all experience stress and pressure
regardless of our sex, sexual orientation, or gender identity. The goal
is to recognize how we all experience and often cope with the unique
stressors that come with practicing
law and working to identify methods and best practices to achieve health and well-being in all
aspects of our lives. It is a broad concept to chronical and discuss.
Tackling it incrementally is one approach, and in this phase of the
Wellness series we focused on the diverse experiences of some
female attorneys in different phases or trajectories of their legal
careers. While contemplating this piece and where to begin, I
reached back to my own experiences with female colleagues
and asked them to contribute their perspectives.
For approximately 10 years of my practice I had the pleasure
and honor of a daily conversation with my friend and colleague,
Karen Wootton, an experienced, brilliant and articulate female
attorney who accompanied me on my journey into a certain sensitivity to the topic of wellness. In true fashion, sometimes those
who accompany us lead, as she most often did, and other times
we take a few tentative steps into a new consciousness by sharing our perspective with our travelling partners. As our conversations about the law and the practice of law evolved, I learned
that because of our sex and gender differences, Karen practiced,
and still practices, in a world that presents distinct challenges,
and most significantly for purposes of these articles, different
suppositions about the topic of wellness. In gathering writers for
8  Defense News
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the articles that appear below, I also
learned from my female colleagues
that they were reluctant to speak
about Wellness for all female lawyers because they felt they lacked a
universal perspective, and did not
wish to speak generally for their sex
or gender stereotypes. Thus, what
we have in this issue is a collection of
anonymous articles written by four
different women who share their
perspectives on the topic of Wellness in the practice of law.
Wellness is not a ”women’s”
issue or a gendered issue, it is a practice issue for the profession. Nor is
wellness in legal practice simply a topic for the specialists who
practice in mental health law. A journey into wellness in the legal
profession involves the necessity to consider the topic from the
perspective of fellow travelers who are presented with different
wellness challenges than one can readily acknowledge. As a
member of the Board of Editors, it has been a pleasure steering
the Wellness series that has appeared in past issues of Defense
News. Particularly, for this issue, I respectfully extend gratitude
to the female colleagues who submitted the four articles that
appear below, and I am hopeful that their perspectives broaden,
and overlap with, some of your own experiences thereby providing both context and new insight for each of you.
Anonymous:
If I hadn’t consciously, deliberately prioritized integrating
wellness practices into my life and work, I don’t think I could
be “successfully” practicing law after thirty years. My practice
is financially sustaining, and mostly I love being a lawyer. But
I’ve found that to take care of myself, to embrace being and
becoming myself, I had to practice solo, at least for now, which
was not part of my dream for my career.

I love the intellectual structure of the law, but my first year
of law school was emotionally challenging, in large part because
of the value system I was being taught. The law was in transition
from the “reasonable man” to the “reasonable person” standard,
and we debated whether the change should be just to the language, with jury instructions and review standards protecting
traditional common law concepts of reasonableness. In deciding
if a particular individual was negligent in a particular scenario,
should a societal “median norm” of intelligence, knowledge,
and weights and balances of values be imposed, or should the
particular intelligence, education, economic circumstances,
gender, family and cultural norms, and other personal experiences of the actor being judged be considered by a jury? In
considering whether a woman consented to sex, or whether
a man reasonably thought she consented, should each juror’s
ideas about gender and sexual relationships be brought quietly
into the jury room, or challenged during the process leading to
the jury room?
The first year I needed Continuing Legal Education credits,
I attended a seminar on “Women in the Law”. A woman who
was probably a 20 year lawyer told us we needed to look like
her: an above-the-shoulder haircut, simple make-up, post earrings, a gray suit with a cream jewel-neck blouse, and sensible
pumps. In particular I remember her saying not to wear dangling
earrings because men find them sexy and will get distracted
and not take us seriously. I thought: “F&%@ that s+*^#; while
they’re distracted I’ll kick their @ss.” And to a significant extent,
I proceeded in my career with that attitude. I appreciate that
women competing with men that way was a necessary part
of the evolution from a purely patriarchal legal community,
but I believed that we didn’t need to do that any more, that I
could be a woman, unabashedly, and successfully practice law. I
remember a conversation many years later with a male colleague
who said I used sexuality in my work. I disagreed, and said that I
refuse to hide my sexuality while I work. For me, part of the fun
of being a woman is to select clothing and accessories to express
myself, and my sense of femininity, including a feminine style
of authority and personal power.
Although intellectually I continued to question whether the
adversarial nature of litigation was the best approach to problem
solving, I had enough competitive impulses and deep seeded
anger to embrace litigation, while also enjoying the cooperative
process of negotiating transactions, and have balanced both
throughout my career. But sometime past the 20 year mark,
the stresses of my career and my personal actualization hit a
major obstacle: anxiety. I could hardly get dressed in the morning. The process of selecting clothing and accessories that had
felt expressive and fun had devolved into dressing for battle,
including within my firm at the time. Eating reasonably well
and exercising relatively regularly had been part of my “stress
management” fairly consistently, but I needed more. Through
a series of counselors, I found the most surprising diagnosis the
most helpful: anxiety disorder secondary to PTSD. Ultimately
intensive EMDR therapy was extremely helpful, but at the most
intense phase, the process made it difficult to function in the
intensely adversarial world of law. I had to pull back to a less
intense version of the therapy, and I added acupuncture, more
regular massages, and increased and enhanced my yoga prac-

tice. I continue to have a counseling session every other week,
and may do that for the rest of my life, or at least the rest of my
career as a lawyer.
A few years ago, I wrote to opposing counsel that I thought
her client had mental health issues that were relevant to the
litigation, and proposed that both our clients be evaluated
pursuant to NMRA 11-706. Opposing counsel responded that I
was insulting her client. My client didn’t want to invest in a fight
to get the evaluations, and our clients continued to fight each
other, long after I withdrew, without anyone addressing their
respective mental health barriers to a real resolution of their
dispute. When we treat raising serious mental health issues
as an insult, we undermine the ability of the legal system to
encourage people to seek a state of mental health. We need to
be a vanguard encouraging discussion of the reality that no one
goes through life without mental health difficulties; we all grieve;
we all have highs and lows and emotional challenges; we all love
people who struggle with addiction, who are bi-polar or traumatized or sociopathic. Our legal system has tended to attempt to
redress negative stereotypes with privacy laws; an emphasis on
privacy discourages the open discussion of mental health that
is essential for the legal system and our broader societal culture
to improve the mental health support structures we all need.
The American legal system is based on the English common
law system, created by upper class white men over hundreds of
years, and remains, in my opinion, extremely “male” (and white)
in character. Women attorneys can participate extremely successfully. But I think the inherently adversarial nature of litigation
is a greater strain on the “typical” woman than the “typical” man.
And the roles women often have in the rest of their lives involve
more nurturing behaviors, as compared to the “typical” man in
his life beyond the law, creating a greater schism between who
she is in the legal world, and who she is in the rest of her life.
My perception is that the Rules of Civil Procedure are not being
followed or enforced nearly as consistently as when I started
practice, and I believe that hurts women even more. A game
without rules favors bullying, and to be grossly over-simplistic
and rely on my personal experiential stereotypes, I think this
shift hurts women lawyers more—and our clients the most.
We all need to take care of ourselves. For an individual
woman, that may mean time getting her nails done, as well as
exercise, good nutrition, and time fully present with family and
friends. For me, it also includes things like closing my office at 4
p.m. every other week, so that my staff of two and I can attend
yoga together. I think we also have to take care of ourselves by
continuing to find ways to reshape the legal system to accept,
adjust to, and even embrace norms that are not just white, not
just male, not just heterosexual, not just based on Judea-Christian belief systems, and not just designed to protect existing
structures of wealth and power.
Anonymous:
When asked to participate in this ongoing series in Defense
News regarding wellness and mindfulness and to respond to
a series of questions regarding these topics in the context of
the practice of law, I had to stop and give the topic considerable thought. Not because it is a difficult question in itself, but
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it requires focus as to where to start. Approaching the topic
methodically, I started by considering what wellness means to
me, generally. In a sense, it’s simply the practice of achieving
overall health and well-being. How one achieves that state is,
I assume, personal and unique. I think that the daily or routine
practice of focusing on wellness and mental and physical health
can take on many forms. For me, spending quality time with my
family, rest, exercise, and meditation helps me achieve overall
wellness, focus, and satisfaction. The problem is that being
enmeshed in a law practice, at times, can feel antithetical to
achieving a state of well-being. As a woman, the immense pressure and expectations involved in practicing law along with the
other demands that can be consuming in themselves, can be
overwhelming. Certainly, it can feel almost debilitating at times.
In my opinion, the pressures related to practicing law as
a female attorney can change throughout her legal career. I
know it has for me. People often talk about work-life balance
and whether “balance,” however defined by each person in her
own particular circumstance, is even possible to achieve at all
times. What “balance” was for me when I was a young lawyer
in my twenties, single and not a caregiver to a child or other
family member is unrecognizable to the balancing act that I was
confronted with in my thirties with a family of my own, personal
obligations, and work demands that often required around the
clock attention.
As a mother and an attorney, I seek to be mindful and
respectful of the delicate work-life balance and achieving realistic goals professionally. I thought that observing other, often
older and more experienced, female attorneys and how they
operated and coped within their practice would be a gauge as
to how I was balancing my own practice and maintaining my
own wellness. However, I quickly decided that it was difficult to
gauge because each woman’s situation (really each person’s situation) seems so unique and personal. Ultimately, I learned that
I had to make decisions about my professional life based on only
my personal experience and priorities and not permit myself
to get sucked into the relentless pressure and sometimes guilt
that I felt when I tried to do it all, never say no, and not observe
boundaries. Taking a step back and gaining some perspective
was a necessary evolution to my legal career, and I am grateful
that I was able to do it.
It is encouraging that the ABA has recognized lawyer
well-being and has recently adopted Resolution 105 to address
concerns and recommendations related to advancing the health
of all lawyers. As a female attorney, I often feel as if the profession almost expects for females to struggle more with achieving
balance and well-being than male counterparts because of the
nature of the profession, generally, and what some still hold
as societal expectations of women. The acknowledgment and
more frequent recognition that we all experience pressure and
stresses from our work and personal lives is the beginning of the
process. Embracing the need for change toward a more well-balanced and healthful lifestyle have been essential for success in
my legal career. For me, part of the process in achieving balance has been the recognition that balance, achieved through
wellness and mindfulness, is essential for my personal success
and is not a sign of failure or laziness. In that sense, practicing
wellness and undertaking a conscious effort to impose limits
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and boundaries in my professional life is no longer a perceived
weakness, but a great and essential asset to well-being and
professional achievement.
Of course, I believe this recognition may have come a bit
late in my legal career. The first time I remember hearing about
wellness in the course of practicing law specifically (not just what
I considered to be wellness in the sense of getting enough sleep,
attending the occasional yoga class, eating a healthful diet, and
relaxing outside of the office) was when a female colleague
broached her experience attending mindfulness courses and
invited me to attend one of the sessions. Of course, it sounded
interesting, but my initial reaction was thinking “how am I going
to make time and schedule one more commitment in my already
busy and overwhelming schedule?” Even the thought of taking
on one more commitment and what it meant for my jammedpacked and busy schedule consisting of child care, family obligations, and a demanding legal practice made me stress a little
bit. So, I declined to attend the courses. However, I accepted that
perhaps the notion of feeling too busy to attend a course that
was intended to offer some reprieve from my overwhelming
lifestyle was in itself something to consider.
In the end, after some time, I circled back to the importance
of balance and crafting a professional life that permits me to
impose more control and limitations when I need to slow down.
Being mindful of priorities and allowing myself to set reasonable
and healthy expectations is necessary at this stage of my career.
Taking time to focus on what is most important in my life and
embracing the realization that it is not healthy to impose a “do it
all all the time” mindset on myself has been key to my personal
well-being. Breaking down my own preconceived notions of
where I “should” be at this stage in my career and rejecting any
expectation that I align my career trajectory with some generic
and outdated model has opened new doors and a level of
well-being that I am proud to have achieved.
Anonymous:
Wellness, to me, is the practice of reducing harmful stress
and avoiding poor health outcomes. I perceive the practice of
law as the erosion of time to dedicate such practice. There are
three main reasons why I feel this way. First, the practice of law
is largely solitary and creates feelings of loneliness and isolation.
Second, the practice of law is primarily intellectual, crowding out
opportunities to move and cultivate other types of mental states.
Finally, the practice provides ample opportunity to feel shame.
This is the shame of not being able to produce at a level necessary to keep up with the demands of the Court’s schedule, the
client’s anxieties, personal expectations, and for an associate, the
expectations of partners. Lawyering is an efficient instrument
to cultivate depression, anxiety, and addiction, at least that is
the warning I have been getting since law school, at CLEs, and
through observation. I try to heed the warnings.
The solutions that have been offered to me are anecdotes
of alcoholism and the promise of “recovery,” mental health
hotlines, and more recently “mindfulness training.” Inside I
want to scream each time someone promotes their personal
meditation practice as a one-size-fits-all panacea for the rigors
of litigation. Adding insult to injury, it seems these proponents

of mediation as solution have frequently quit the practice of
law to focus “wellness consulting” or have never set foot in a
courtroom. Nevertheless, the proponents of mediation, I have
found, are on to something. Albeit, not necessarily the exact
something they are selling.
To practice wellness, as I have defined it for myself, I have
taken on another self-assigned litigation matter. In litigation, the
analogy of war is often employed, so I employ it here. Besides,
I like to wear the mantel of a “warrior” to stay motivated; I must
battle the tri-headed Cerberus with the weapons forged for
each face.
First, despite the deeply isolating nature of my work, I force
myself to seek out support and community and I find time to sit
in fellowship with those who share my professional struggles.
Even more important to me, I find time to spend with my friends
outside of the practice. I do this even though it is sometimes
the last thing I want to do. Then, especially then, it is critical
for me to seek out companionship, so I do not have to face the
monster alone.
Second, I move. Movement takes me out of my head and frequently provides helpful insight into a legal conundrum. When
possible, I like to combine this sword of self-preservation with
the amity above for maximum beneficial effect. Movement for
me is mindfulness in motion; when I exercise, I am able to find
the mental buffering that mediation proponents talk about, but
without having to spend even more time sitting than I already
do. Plus, all warriors train for battle.
The last face of the beast, for me, is the most challenging to
confront because it involves removing the armor, putting down
the battle axe, and facing the challenge armed only with authenticity. I have found that for me to confront the very real demands
of the practice, I have to remind myself I am doing my best, even
if others do not always recognize it as such. In the safety of the
aforementioned fellowship, I try to openly share my fears and be
there for others when they share theirs. I attempt to breath into
the moment and not resist the pressures of the practice and find
ways to let the practice of law become the practice of wellness.
I attempt to embrace the work as an opportunity to practice
mindfulness by breathing, by not resisting the challenges before
me, and by using the long hours as opportunity to cultivate the
power of focused awareness. I find moments in the day to chat
with a colleague to remind them of their inherent worth and
thank them for their assistance. Most challenging of all, I look
for opportunities to take micro meditations of three to five seconds and to buffer my reactions to negative encounters. When
it works, I see the person expressing their anger and frustration
as a fellow soldier in battle with the Cerberus, but one who has
mistaken my limitations for the beast within.
Anonymous:
1. Would you mind sharing with our readers what the word
“wellness” means to you in the context of law practice?
To me, “wellness” means nurturing and caring for each
facet of my being, physical, mental and emotional/spiritual, while performing my duties and obligations as
a lawyer.

2. Do you recall the first time you heard of the concept of
wellness in the profession? Can you tell us when that
happened and the circumstances in which you heard
the discussion?
I cannot recall the first time I heard of the concept of
wellness, but it was definitely recently.
3. When you first heard the discussion did you immediately
dismiss the idea as less important than the technical details
of learning how to practice law? If so, why do you think
that happened?
I didn’t immediately dismiss the idea of “wellness.” By the
time “wellness” became a widely discussed topic I had
already spent a lot of time learning to find “balance” in
my life. Several years ago, I made a conscious decision to
make time for exercise, family, travel and other things that
fulfilled the non-work parts of my life. However, as a young
attorney, I definitely put much of my life on hold to develop
my skills as a lawyer. Solely focusing on work during the
first few years of my practice had adverse consequences on
my relationships and physical health. As I began to move
closer to the “burn out” stage, I realized that if I wanted to
have a long, successful and enjoyable legal career, I needed
to make time for other parts of my life. For me, taking the
time to exercise every day, spending time with family and
friends and traveling with my husband has actually made
me a better practitioner because I enjoy the work I do
instead of feeling trapped by it. I feel less stressed, less
overwhelmed and less mentally fatigued, which I think
enables me to do a better job for my clients. Not to say that
stress doesn’t exist in my job, it definitely does, but having
an outlet, even if it’s just for an hour to take a jog, prevents
the stress from becoming overwhelming.
4. Have you ever felt that raising the topic of wellness in a
discussion with colleagues would result in the application
of stereotypes about women in the practice? If so, what
are those stereotypes, and did the anticipated reaction
prevent you from discussing the issue?
Yes. I think one of the main stereotypes is that women are
not emotionally suited to the rigors of practice. They are
overly emotional, too sensitive and have too many other
“responsibilities,” i.e. caring for children and their household, to be serious litigators. The fear is that bringing up
wellness will only reinforce the stereotype. I cannot think
of a specific instance where the stereotypes as to women
in the practice have prevented me from discussing wellness; however, I am sure that on a subconscious level it has
happened more than once over the course of my career.
5. As a woman in practice, do you have particular views
about studying or learning about concepts of wellness
for yourself, and for other female practitioners?
I think learning about wellness is important for all practitioners, not just women. All practitioners, especially
young, eager ones, need to learn that being an attorney
is what you do not who you are. You can be a dedicated,
hard-working, devoted practitioner without sacrificing
who you are as a person. Women can be fierce litigators
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and devoted mothers. I have seen it done. By the same
token, men can be successful attorneys and very involved
with their children. I have seen that done as well. Any
attorney, male or female, can build a successful career
and play in a rock band, travel the world, run marathons
or do anything else that makes them happy. It’s about
time management and prioritization. There are days
when work has to be the priority and then there are days
when it doesn’t. Wellness is about learning to differentiate
between the two.
6. Do you believe the profession as a whole has considered
the topic of wellness, as it relates to women, in an appropriate manner?
Historically, no. See answer to Question No. 4. However, I
think it is getting better.
7. If you consciously and intentionally practice wellness, or
engage in practices to balance your work life, can you tell
us why, and how you do so?
As I mentioned above, when I started my career, I was
under the impression that being a good attorney meant
devoting every waking moment to my practice. This
quickly led to enormous amounts of stress that manifested
in physical ailments. I also ignored my family, friends and
other important people in my life. I realized that I wasn’t
doing myself or my clients any favors so I decided to
evaluate what is important to me and include all of those
things, not just my career, in my life. My physical health
is important to me so I exercise almost every day. I go to
classes in the evening so I have a definite and known cut
off point for work. To keep my workout “dates, “ I plan
my projects and deadlines ahead of time. I try and make
it a point to be done with work once I get home in the
evening so I can spend quality time with my husband. I
take at least two weeks off every year to travel and many
small trips throughout the year. That being said, I work past

5:00 p.m. everyday and I work most weekends, but I have
found a “balance” that works for me. There is no magical
formula to wellness.
8. Do you perceive that there are barriers to your ability to
focus on your own mental and physical capacity to practice law that are inherent in the profession, and particularly
applicable to women in the profession?
Yes. Our profession is by its nature high pressure, demanding and deadline driven, which can undoubtedly make it
hard to focus on physical and mental wellbeing. Women
often have the added pressure and responsibility to be
the primary caretaker for children, elderly parents and
the household.
9. Do you believe that there are barriers to your ability to
focus on your own mental and physical capacity to practice law that are not inherent in the profession, but that
instead have their origin in other societal stereotypes or
societal expectations?
No, not for me.
10. What advice would you give to a young female attorney
entering into the practice to create a path that might yield
a long-term, sustainable, means of practice?
See answer to Question No. 5.
11. As a woman in the profession do you have an opinion
about lawyers and judges openness to questions of wellness and mental health?
Not really.
12. If you had the opportunity to make policy about the topic
of wellness in the Profession, what policy might you suggest or create?
Mandatory vacation time for all attorneys.
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Potential New Retirement Benefit to Help Student
Loan Debt for Employees
By Shane Maier
O’Brien & Padilla, P.C.

Many New Mexico law firms offer
employer benefits along with wages
as compensation. The amount and
extent of benefits is a significant factor for many employees in deciding
their job placement and whether
to switch to a different employer.1 However, younger employees
are not participating in employer
offered retirement benefits because
of their financial obligations for
student loan repayments. Overall,
Millennial employees favor student
loan repayment employee benefits
over 401(k) retirement benefits, and
they rank student loan repayment
benefits just behind paid time off benefits.2
Currently, the United States is facing a student loan debt
crisis with around forty-three (43) million Americans having a
student loan.3 Collectively, Americans owe $1.5 trillion in federal
student loan debt with another $100 billion in private student
loan debt.4 A new law school graduate is burdened with an
average student loan debt of $145,500 for loans to pay for law

1

2

3

4

See Society for Human Resource Management, 2017 Employee Benefits:
Remaining Competitive in a Challenging Talent Marketplace (2017), https://
www.shrm.org/hr-today/trends-and-forecasting/research-and-surveys/
Documents/2017 Employee Benefits Report.pdf.
See Stephen Miller, Young Workers Put Student Loan Aid Near Top of Desired
Benefits, Soc’y for Human Res. Mgmt., June 5, 2019, https://www.shrm.org/
resourcesandtools/hr-topics/benefits/pages/younger-workers-seek-student-loan-aid-and-career-development.aspx.
See MeasureOne, Ninety-Eight Percent of Students and Families Successfully
Managing Private Student Loan Payments According to the 11th Edition of MeasureOne Report, PRNewswire, Dec. 20, 2018, https://www.prnewswire.com/
news-releases/ninety-eight-percent-of-students-and-families-successfully-managing-private-student-loan-payments-according-to-11th-edition-of-measureone-report-300769840.html.
See id.

off this law school loan!8

school and undergraduate degrees.5
This amount is expected to continue
to increase because of rising student
tuition and living expenses. Locally,
the University of New Mexico 2018
graduating class had an average student loan debt of $84,164 with 79
percent of the class graduating with
student loan debt.6 Yet, a new 2019
law school student at the University of New Mexico School of Law is
projected to spend $122,304.00 for
their degree with residency tuition
rates.7 Thus, a new 2019 law school
student is projected to pay about
$1,400 a month for 10 years to pay

Student loan debt causes new graduates to delay starting
retirement savings as they have a financial obligation to pay back
the student loans. This has resulted in 84 percent of graduates
with student loan debt stating student loans “are negatively
impacting the amount they are able to save for retirement.”9
“Nearly three out of four (73 percent) borrowers report they
are putting off maximizing their retirement savings, saying they
expect to begin or increase their contributions once their stu-

5

6

7

8
9

See Ryan Lane, Average Student Loan Debt for Law School Graduates,
N erdWallet, July 24, 2019, https://www.nerdwallet.com/blog/loans/
student-loans/average-student-loan-debt-law-school-graduates/.
See U.S. N ews & World R eport, Which L aw S chool G raduates Have the M ost
Debt? (Aug. 28, 2019), https://www.usnews.com/best-graduate-schools/
top-law-schools/grad-debt-rankings?location=87106.
See L aw School Transparency, National Report (Aug. 28, 2019), https://www.
lstreports.com/national/.
See id.
See MIT AgeLab & TIAA, TIAA-MIT AgeLab Study Finds Student Loan Debt
Significantly Impacts Retirement Savings, Longevity Planning and Family
Relationships (July 30, 2019), https://tiaa.new-media-release.com/
mit-agelab/.
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dent loans are paid off.”10 This common decision to pay off student loan debt without maximizing retirement savings can result
in new employees not participating in employer retirement
benefits such as a 401(k) or SIMPLE IRA plan. For new employees,
the lack of participation in IRA and/or 401(k) retirement plans can
mean a loss of additional benefits through employer matching
plans and a deadly delay for their retirement plans.11
However, a recent development by the Internal Revenue
Service (“IRS”) may provide a win-win situation for both recent
law school graduates along with prospective and/or current
employers. The IRS has provided numerous recent Private Letter Rulings that establish a way to provide 401(k) matching
benefits to employees as they repay student loans. Starting in
August 2018, the IRS issued its Private Letter Ruling 201833012
authorizing an unnamed company to offer 401(k) contributions
into accounts of employees who were making student loan
repayments.12 This Private Letter Ruling allows the employees
to meet the financial obligations of student loan repayment
and receive employer contributions to a 401(k) retirement plan.
The employees could still make their own contributions to the
401(k), but those standard contributions would not be subject
to employer matching contributions. Following the initial Private Letter Ruling, many companies have requested approval
for similar 401(k) contributions programs and have received IRS
approval.13 However, the IRS’ Private Letter Ruling only applies
to the requesting company and does not authorize other companies to use a same or similar program.

10
11

12

13

See id.
Many financial planners and self-help guidelines preach the best time to
start retirement is now. See CNN Money, Ultimate Guide to Retirement (Aug. 28,
2019), https://money.cnn.com/retirement/guide/basics_basics.moneymag/
index.htm.
See I.R.S. Priv. Ltr. Rul. 201833012 (Aug. 17, 2018), https://www.irs.gov/pub/
irs-wd/201833012.pdf.
Jeff Benjamin, New Bill Links 401(k) Matches to Student Loan Payments, Investment
News, May 14, 2019, https://www.investmentnews.com/article/20190514/
FREE/190519963/new-bill-links-401-k-matches-to-student-loan-payments.

For a law firm, the benefit of the 401(k) contributions for
student loan payments is a win-win for both a law firm and its
prospective/current associate attorneys. First, law firms are able
to offer a competitive benefit to young lawyers and other staff
employees that does not drastically change an already common
retirement benefit. Second, attorneys are able to begin their
retirement earlier while still being able to meet the financial
obligations of student loan repayment. This allows young lawyers the opportunity to start saving for retirement earlier in their
careers and provides time for their retirement savings to grow
through compounding annual returns.
Currently, New Mexico law firms can file their own requests
to the IRS for a Private Letter Ruling to approve a 401(k) contribution for student loan payments but are subject to a high
fee for a Private Letter Ruling.14 However, new legislation will
likely grant this new retirement benefit to all employers and
employees within the next year because of recent bi-partisan
bills in the United States House and Senate. The U.S. Senate
Bill, Retirement Parity for Student Loans Act, streamlines the
method of IRS’ private letter ruling by allowing 401(k), 403(b),
SIMPLE IRA, and governmental 457(b) retirement plans to offer
matching contributions based on student loan repayment.15 The
U.S. House Bill, SECURE Act, allows employers to create similar
matching programs for student loan debt payments and was
passed by a vote of 417-3, including approval votes from all of
New Mexico’s Representatives.16 Many expect the bills to be
combined and passed by Congress sometime this year. For
New Mexico law firms and lawyers that are interested in this
competitive retirement benefit, you may want to keep up on
the news of these U.S. House and Senate Bills and talk with your
firm’s financial adviser on incorporating this benefit upon the
likely passage in the near future.
14
15

16

Rev. Proc. 2019-1 I.R.B., https://www.irs.gov/irb/2019-01_IRB#RP-2019-01.
Te d G o db out, Legislation Paves Way for Retirement Match on
Student Loan Repayments, N at ’ l A ss o c . o f P l a n A d v i s o r s , May
14 , 2019, h t t p s : // w w w. n a p a - n e t . o r g /n e w s - i n f o/d a i l y - n e w s /
legislation-paves-way-retirement-match-student-loan-repayments.
Id.

Seeking Editorial Board Members
NMDLA seeks members to join the Defense News Editorial Board. The requirements for
service on the board are minimal but crucial to the continued success of the publication.
• Attendance at a majority of the 6 meetings held per year
• Contribution of concepts/topics for at least one article per year
• Writing or co-writing at least one article per year
The 2019 Editorial Board meetings are held on the second Tuesday of alternate months, 12
noon to 1:00 p.m., at Doughty Alcaraz, P.A., 20 First Plaza NW, Suite 412, Albuquerque, NM
87102. A light lunch is served.
Remaining meeting date for 2019: December 10.
Contact NMDLA for further information at admin@nmdla.org.
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Insurance Bad Faith Update: Haygood v. USAA, et al.

By Jeffrey Mitchell
O’Brien & Padilla, P.C.

On September 5, 2019, the New Mexico Court of Appeals issued
its slip opinion in the matter, Matthew Haygood v. USAA, et. al.,
No. A-1-CA-36158. The Haygood Court expanded its previous
holding in O’Neel v. USAA, 2002-NMCA-028, recognizing that
an insurance carrier can act in bad faith even in a complete
absence of coverage. While a detailed analysis of this case is
presented below based on my review of the case, readers are
encouraged to review the entirety of the pleadings to understand the factual underpinnings for, and the future implications
of, this opinion.
Facts of the Incident
Many of the facts in this case were stipulated in the Summary Judgment briefing. Briefly, it was undisputed that the
underlying tort occurred on September 13, 2013, when Matthew
Haygood became involved in some sort of altercation in the
driveway at the home of an alleged drug dealer, Kyle Cordova.
Haygood stated that Cordova had accused him of breaking into
Cordova’s car before hitting him and pushing him into the car.
Haygood said that he “start[ed] feeling blood run down [his]
face, so [he] pushed [Cordova].” Haygood remembered being
on the ground when he heard the gun go off and ended up shot
in the back. USAA also stated there was no evidence that the
vehicle had been driven before, during, or after the incident.
Haygood disputed this fact, but did not provide any evidence
to the contrary.
USAA’s Investigation
According to Plaintiff’s Response in Opposition to Summary
Judgment, the first adjuster was presented with the question of
whether or not UM/UIM coverage was available. Based on the
statements of the shooter, the first adjuster believed that Haygood had been shot inside the shooter’s vehicle. See Haygood’s
Response to Defendant USAA’s Motion for Summary Judgment
at Additional Facts, ¶4. The first adjuster concluded that the
shooter was 100 percent liable and that the vehicle was being
used at the time of the shooting. Id. In turn, he requested the
UM/UIM policy limits be paid. Id. ¶¶5, 11. A second adjuster then
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reviewed the claim and found no new facts to help clarify where
the shooting occurred. Id. ¶12. Approximately four (4) months
later, there were no new facts to contradict the belief that the
shooting occurred inside the car. Id. ¶12.
Although there was no factual conflict about Haygood
being in Cordova’s car when shot, USAA denied coverage on
Plaintiff’s claim concluding that Haygood’s injuries did not arise
out of use of the car, and USAA counsel noted in the claim file
“I don’t know that a jury would award damages to a car thief
who is shot while stealing a car. If he was simply outside the
car looking in and was shot, then the shooting isn’t essential
to the use of the vehicle. I recommend informing the attorney
that we will need more information about the loss.” Id. ¶15. On
September 12, 2014, USAA denied coverage, claiming that “this
claim does not arise out of the ownership, maintenance or use
of the uninsured vehicle.” At that time, there was no mention
of the “normal use” of the vehicle. Id.
Summary Judgment at the District Court
For the purposes of summary judgment, the parties stipulated that the shooting occurred inside the vehicle. Haygood, ¶2.
Ultimately, Judge Bacon granted summary judgment on the issue
of coverage, contending that the shooting did not occur during
the normal use of the vehicle. The Court of Appeals eventually
agreed. However, Haygood is a noteworthy case because the
Court of Appeals held that, even absent coverage, USAA engaged
in bad faith in its investigation of the claim.
Plaintiff’s Appellate Argument
In the appellate briefing, Haygood contended that USAA
had acted in bad faith because its coverage decision was not
the result of proper claims handling. Specifically, Haygood
argued that USAA was “unsatisfied with the first adjustor’s (sic)
evaluation of the claim [and] requested another evaluation.”
See Haygood’s Brief-in-Chief at p. 32. The second evaluation
was no different and thus USAA asked adjuster Heidi Hawken
to search for additional evidence to support a denial. None was

ever found. Despite this, USAA “nevertheless reversed the initial
examiner’s recommendation” and denied coverage. Id. at p. 33.
Haygood also argued that, under the mend-the-hold
doctrine, USAA should not have denied coverage. Once more,
Haygood argued that coverage should not have been denied
based on the “manufactured factual dispute” and contended
that the “normal use” argument against coverage that was successful at the summary judgment was impermissible. To wit, in
his Brief-in-Chief, Haygood contended that “USAA completely
changed its position on the factual circumstances and came
up with a new reason to deny coverage, based on ‘normal
use.’” Id. at p. 35.
The Court of Appeals’ Analysis
The Court of Appeals briefly reviewed the recent posture on
bad faith and investigations of claims, including the general rule
that “an insurer may deny coverage without exposure to a claim
of bad faith failure to pay as long as it has reasonable grounds
for the denial.” Haygood, ¶19 (citing Am. Nat’l Prop. & Cas. Co.
v. Cleveland, 2013-NMCA-013, ¶13). But, the Court was quick to
remind readers that, “[r]easonable grounds will generally follow
from reasonable investigation.” Id. As to the countervailing

boundary, the Court revisited O’Neel v. USAA, 2002-NMCA-028,
reminding the reader, “a record may contain[] evidence to support a finding of bad faith…based on conduct separate from
[the insurer’s] refusal to pay[.]” Haygood, ¶20, (quoting O’Neel,
¶9) (internal quotation omitted).
The Court appeared to zero in on the undisputed facts that
“USAA’s in-house counsel attempted to develop a conflicting
account of the events and extended the investigation as a result,
had suggested Hawken pursue various unsupported leads, and
had eventually concluded USAA should deny coverage because
Haygood made for an unsympathetic plaintiff.” Haygood, ¶22.
The Court recognized “that Haygood might establish bad faith in
a variety of ways—whether by proving Defendants failed to deal
fairly in handling the claim, failed to conduct a fair investigation,
or failed to fairly evaluate coverage, among other possibilities.”
Haygood, ¶23 (citing O’Neel, 2002-NMCA-028, ¶¶10-11).
The Court of Appeals determined that factual issues surrounding the claim warranted a trial on the issue, reversing
summary judgment and remanding to the district court. As of
this writing, it does not appear that a petition for certiorari to
the Supreme Court has been filed.
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Qualified Immunity
NM Bar Bulletin—August 7, 2019
Vol. 58, No. 16
No. A-1-CA-35785 (filed November
19, 2018)
Gallegos v. Vernier, 2019-NMCA-020,
cert. denied, February 18, 2019, No.
S-1-SC-37431
Plaintiff was stopped at a DWI checkpoint. Defendant “observed that Plaintiff
was emitting a ‘strong odor of alcoholic
beverage’ and had ‘bloodshot[,] watery
eyes.’” Plaintiff denied drinking that day, but admitted she had
been drinking the previous night. She informed the officer that
she “had bad allergies” and “had been diagnosed with dry eyes.”
She agreed to submit to standardized field sobriety tests, and
according to Defendant, “performed…poorly.” She was arrested
and transported for a breathalyzer test. Two breathalyzer tests
recorded a .000 BrAC. Defendant then transported Plaintiff to a
medical center and ordered hospital medical personnel to draw
Plaintiff’s blood to test for drugs. When the blood test results
were not immediately available, Defendant transported Plaintiff
back to the detention center, where she was booked for DWI.
The blood test later came back negative for both alcohol drugs
and the DWI charge was dismissed for failure to prosecute.
The district court granted Defendant’s motion for summary
judgment on the basis that Defendant should be entitled to
qualified immunity because Defendant reasonably believed he
had probable cause to arrest the Plaintiff at the time of arrest.
On appeal, the Court of Appeals held Defendant was entitled
to qualified immunity on Plaintiff’s “Unlawful Arrest” claim and
her “Unreasonable Seizure” claim to the extent it was based on
Defendant’s failure to release her following negative breathalyzer tests. Defendant had probable cause to arrest Plaintiff and
his failure to release her following two breath tests did not violate clearly established law. However, the Court of Appeals held
Defendant was not entitled to qualified immunity on Plaintiff’s

“Unreasonable Seizure” claim based on
the subsequent warrantless blood draw.
The Court stated that the violative nature
of Defendant’s particular conduct at issue
was clearly established and that he was,
therefore, not entitled to qualified immunity on Plaintiff’s warrantless blood draw
claim. Therefore, the Court reversed the
district court’s grant of summary judgment to Defendant based on qualified
immunity as to Plaintiff’s unreasonable
seizure claim insofar as it is based on the
warrantless blood draw and remanded for
further proceedings.
Workers’ Compensation
NM Bar Bulletin – August 21, 2019
Vol. 58, No. 17
No. A-1-CA-36048 (filed November 28, 2018)
Motes v. Curry County Adult Det. Ctr., 2019-NMCA-022, cert.
denied, May 1, 2019, No. S-1-SC-37445.
The Court of Appeals held that a workers’ injury sustained
from horseplay was compensable under the Workers’ Compensation Act. Worker Amanda Motes was a booking specialist
at the Curry County Adult Detention Center. Although policy
prohibited horseplay while working, Worker and her supervisor would interact lightheartedly during down time. While
working in her booking specialist position, Worker broke her
right ankle and fibula when she tripped over a staircase after
she and her supervisor were engaged in horseplay. Worker filed
a workers’ compensation claim, which was denied because the
employer took the position that the injuries were sustained from
non-compensable horseplay. The Workers’ Compensation Judge
concluded the injuries were compensable under the Workers’
Compensation Act (the Act) because the injuries were sustained
during normal business hours, and there was evidence that
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Worker and her supervisor engaged in horseplay several times
prior to the injury. Curry County appealed.
In affirming the Workers’ Compensation Judge’s decision,
the Court of Appeals considered both the “New York rule”—
which permits recovery for injuries if the activity giving rise to
them was a regular incident of employment, rather than an isolated act—and “the course of employment test”—which permits
recovery for injuries unless they arise from substantial deviations
from the employment. The Court concluded that regardless of
whether the New York rule or the course of employment test
applied, substantial evidence supported the Workers’ Compensation Judge’s findings and that judge properly determined
that Worker’s injuries are compensable under the Act because
the injuries arose out of and in the course of employment as
required by the Act. Worker and her supervisor engaged in
horseplay many times before the incident, Curry County did
not previously counsel them regarding the horseplay, and the
County did nothing to stop the horseplay; therefore, Worker’s
injuries were compensable under the Act.
Jurisdiction
NM Bar Bulletin – August 21, 2019
Vol. 58, No. 17
No. A-1-CA-36402 (filed December 20, 2018)
Rodriguez v. Ford Motor Co., 2019-NMCA-023, cert. granted,
April 8, 2019, NO. S-1-SC-37491.
The Court of Appeals considered whether Ford Motor Company (Ford) consented to general jurisdiction in New Mexico
when it registered to do business here. Edgar Navarrete Rodriguez, a New Mexico resident, purchased a 2000 Ford F-250
from a private seller in New Mexico. Mr. Rodriguez was killed in
a single-vehicle accident when the roof structure of the F-250
collapsed after the vehicle rolled over on a New Mexico highway.
Mr. Rodriguez’ Estate filed suit against Ford through its registered agent in New Mexico. Ford moved to dismiss the lawsuit
based on: (1) lack of general or specific general jurisdiction; (2)
Ford was not incorporated in New Mexico; and (3) Ford did not
have its principal place of business in New Mexico. The district
court denied the motion, and Ford appealed.
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In affirming the district court, the Court of Appeals held
that Ford enjoyed the same rights and privileges as a domestic
corporation and was subject to the same duties, restrictions,
penalties and liabilities imposed upon a domestic corporation
because Ford registered under the Business Corporation Act. As
such, registration under the Business Corporation Act and continued compliance with its reporting requirements constitutes
consent to general jurisdiction, and Ford was subject to New
Mexico jurisdiction. The Court of Appeals went on to hold that
the Business Corporation Act did not run afoul of the federal
Commerce Clause because, assuming without deciding that
the Business Corporation Act burdens interstate commerce, the
burden is justified by New Mexico’s interest in providing access
to the courts for residents and those injured in the state, like Mr.
Rodriguez. Therefore, the Court of Appeals affirmed the district
dourt’s denial of Ford’s motion to dismiss for lack of jurisdiction.
Spousal Communication Privilege
No. S-1-SC-36394 (filed August 30, 2019)-not yet
published in the Bar Bulletin at the time of this summary
was drafted.
State of New Mexico v. Gutierrez
With this opinion, New Mexico is the first state to abolish
the spousal communication privilege. The underlying case
involved testimony by the defendant’s ex-wife and estranged
current spouse in a murder case. The defendant was convicted
after his ex-wife and estranged second wife testified about his
confessions. The Supreme Court affirmed his first-degree murder
conviction. Chief Justice Nakamura stated in the majority opinion, “we believe that the privilege is a vestige of a vastly different
society than the one we live in today and has been retained
in New Mexico simply through inertia.” Before the decision,
defendants could invoke the privilege to prevent their spouses
from testifying about confidential communications during the
marriage, even after dissolution of the marriage. The holding
prospectively abolished the spousal communication privilege
in New Mexico and withdrew Rule 11-505 NMRA, affecting all
cases filed on or after the date the opinion is filed.

