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2017 NMDLA BOARD OF DIRECTORS

The New Mexico Defense Lawyers Association is the
only New Mexico organization of civil defense attorneys.
We currently have over 400 members. A common
misconception about NMDLA is that its membership is
limited to civil defense attorneys specializing solely in
insurance defense. However, membership in NMDLA
is open to all attorneys duly licensed to practice law in
New Mexico who devote the majority of their time to the
defense of civil litigation. Our members include attorneys
who specialize in commercial litigation, employment, civil
rights, and products liability.
The purpose of NMDLA is to provide a forum where New
Mexico civil defense lawyers can communicate, associate,
and organize efforts of common interest. NMDLA provides
a professional association of New Mexico civil defense
lawyers dedicated to helping its members improve their
legal skills and knowledge. NMDLA attempts to assist the
courts to create reasonable and understandable standards
for emerging areas of the law, so as to make New Mexico
case law dependable, reliable, and a positive influence in
promoting the growth of business and the economy in our
State.
The services we provide our members include, but are
not limited to:
•
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Exceptional
continuing
legal
education
opportunities, including online seminars, with
significant discounts for DLA members;

•

A newsletter, Defense News, the legal news
journal for New Mexico Civil Defense Lawyers;

•

Members‘ lunches that provide an opportunity
to socialize with other civil defense lawyers, share
ideas, and listen to speakers discuss a wide range
of issues relevant to civil defense attorneys;

•

An e-mail network and website, where members
can obtain information on judges, lawyers,
experts, jury verdicts, the latest developments in
the law, and other issues; and

•

An Amicus Brief program on issues of exceptional
interest to the civil defense bar.

Defense News | Fall 2017

Courtenay L. Keller
President
Cody R. Rogers
President Elect
William R. Anderson
Secretary/Treasurer

Board Members
Christina L. G. Brennan
Matthew T. Byers
Tyler M. Cuff
Bryan Evans
Bryan Garcia
Sean E. Garrett

David A. Gonzales
Juan M. Marquez, Jr.
Richard Padilla
S. Carolyn Ramos
Tiffany Roach Martin
Mark D. Standridge

Defense News
Editor in Chief
Tiffany L. Sanchez
Board of Editors
Denise Chanez
Emily Chase-Sosnoff
Bobbie Collins
Arturo R. Garcia
Justin D. Goodman
Billy Jimenez
Ann L. Keith
Courtenay L. Keller
Christina Mulcahy

Erica Neff
Patricia Payne
Lisa E. Pullen
Christopher R. Reed
Joseph Wm. Reichert
Alicia M. Santos
John S. Stiff
Nicholas Trost
Geoffrey D. White

Executive Director
Jean F. Gibson

MESSAGE FROM THE PRESIDENT
By Courtenay L. Keller, Esq.
Riley, Shane & Keller, P.A.

A long time ago in a galaxy far, far away . . . .

with a civil defense firm.

Dear Members:

The objective of the “Big Bad Wolf” discussion series is
to create a forum for students to talk among themselves and
with civil defense attorneys about how they can work as civil
defense attorneys and still “fulfill the ideals of justice.” The
first student/lawyer discussion was held on October 25th
and was co-sponsored by the NMDLA Student Chapter and
the UNMSOL Office of Student & Career Services. The flyer
advertising the event proclaimed: “Civil defense is a great
career! Clients include big AND small enterprises. You can do
good AND do well. The defense bar is important to justice and
fairness in civil cases.” While I am gratified to know the first
event was a resounding success with a packed house, I believe
it is important for the law school administration and faculty to
otherwise articulate such themes.

When I was ten years old I sat in a movie
theater and watched the original Star Wars
on the big screen. I saw it three more times
in the theater and collected the action figures (I was a bit of
a tomboy). I was thirteen when I saw the Empire Strikes Back
and remember the sinking feeling I had while watching the
lightsaber duel at Cloud City when Luke Skywalker learned
Darth Vader is his father. Never, in my wildest dreams, did I
imagine that as an adult pursuing what I consider to be an
honorable career, I would be compared to Darth Vader.
George Lucas’s conceptualization of “the dark side” in Star
Wars referred to the evil aspect of the underlying controlling
power of the Universe, which he called “the force”. As a civil
defense attorney, I have come to understand that many
members of the plaintiffs’ bar consider my role as being
on “the dark side.” Over the years I have heard other classic
good versus evil metaphors in reference to the civil defense
bar, which are equally unflattering. Now, I can take a joke as
well as the next guy. Moreover, I am confident in my chosen
profession, believe there is virtue in what I do, and strive to
do my work with integrity. However, I pose this rhetorical
question: is referring to another member of our profession as
being on “the dark side” professional?
I raise this issue because it recently came to my attention
that the Student Chapter of the NMDLA launched a discussion
series at the law school called, “Make Friends with the Big
Bad Wolf.” I understand the series was inspired by a desire to
encourage more favorable discussion about civil defense work
at the law school. In my own experience as a practicing attorney,
civil defense work is often portrayed as having less redeeming
value because, it is suggested, civil defense attorneys are
“helping big companies get rich” rather than “fighting for the
little guy”, and defense attorneys are motivated by “making
money” rather than “helping others.” Whether it is in the form
of express statements or just a vibe at the law school, I would
like to believe students are not left with the impression that
they would be compromising their principles if they take a job

I respectfully suggest we need to step up and support
the students who are interested in pursuing civil defense
work. Individuals can get involved by volunteering to lead a
discussion in the “Big Bad Wolf” series. Firms can get involved
by sponsoring individual memberships in the NMDLA Student
Chapter and by encouraging and supporting their associates
who are interested in serving as mentors to members of the
Student Chapter. If you would like more information about
the Student Chapter or would like to offer your support, please
contact me.
Finally, thank you to everyone who joined us for the
2017 NMDLA Annual Meeting at Hotel Chaco on September
29th, particularly our panel Judges Jerry Ritter, Wendy York,
and Michael Bustamante. Congratulations to Mark Mowery
and Justin Goodman, this year’s recipients of the NMDLA
Outstanding Civil Defense Lawyer and Young Lawyer of the
Year awards. From my perspective, neither of you resemble
Darth Vader in the least.

Courtenay L. Keller, Esq.
Riley, Shane & Keller, P.A.
2017 NMDLA President
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The Privilege Log Myth: Neither Piña v. Espinoza Nor
Rule 1-026 NMRA Mandates a Privilege Log When
Withholding Documents (But Produce One Anyway,
If You Can)
By Geoffrey D. White, Esq.
Park & Associates, LLC

Beware the phrase “privilege log requirement” when
litigating in state court. If opposing counsel uses the
phrase, opposing counsel might be trying to fool you.
No such requirement exists. The “requirement” is a
myth that, upon information and belief, some plaintiffs’
counsel are repeating in order to avoid litigating difficult
matters of privilege. These attorneys contend that failing
to produce a privilege log waives all assertions of privilege
or immunity, regardless of how well a litigant has otherwise
identified the documents withheld.
New Mexico privilege law is more nuanced than these
lawyers say, however. Indeed, finding waiver merely based
on production or non-production of a privilege log flies
in the face of New Mexico’s well-established policy of
deciding matters on their merits rather than technicalities.
Of course, the safest course is to produce a privilege
log whenever feasible. This short-circuits the “privilege
log requirement” argument before it happens. However,
so long as the client or litigant asserts the privilege with
sufficient specificity, no waiver should occur, even without
a privilege log.
‘Desirable’ Does Not Mean ‘Required’
Neither Rule 1-026 NMRA, nor Rule 1-034 NMRA, nor
the seminal New Mexico case on withholding records on
the grounds of privilege, Piña v. Espinoza, 2001-NMCA-055,
130 N.M. 661, 29 P.3d 1062, mandates a privilege log when
a litigant withholds information on the basis of a privilege
or immunity.
Rule 1-026 provides that when a litigant withholds
materials or information subject to a privilege, “the party
shall make the claim expressly and shall describe the
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nature of the documents, communications or things not
produced or disclosed in a manner that, without revealing
information itself privileged or protected, will enable
other parties to assess the applicability of the privilege
or protection.” Rule 1-026(B)(7)(a) NMRA. The phrase
“privilege log” does not appear in the rule. Indeed, the
Committee Commentary to Rule 1-026 states only that
“[i]t is desirable that a party comply with the provisions
of Rule 1-026(B)(7)(a) by producing a privilege log of any
information being withheld from discovery on the grounds
of privilege.” Rule 1-026 NMRA Comm. Commentary for
2009 Amendments (emphasis added). “Desirable” does not
mean “required.”
Rule 1-034 states that inspection or production
of documents or tangible things “will be permitted as
requested, unless the request is objected to,” in which case
the litigant must specify the materials withheld and state
the reasons for the objection or objections. Rule 1-034(B)
NMRA. As before, the phrase “privilege log” does not
appear in the rule.
Piña v. Espinoza, like the Committee Commentary to
Rule 1-026, encourages the use of privilege logs. 2001NMCA-55, ¶¶ 25-26. Indeed, the Piña Court required
the Plaintiff in that case to produce a privilege log. Id. ¶
25. Significantly, however, the Court of Appeals did not
mandate privilege logs in all cases. Id. ¶ 28. Rather, the
Court said: “The above guidelines are not immutable. They
may be modified as required by the circumstances of a
particular case and, as always, should be administered ‘to
secure the just, speedy and inexpensive determination of
every action.’ Rule 1-001 NMRA 2001.” Id.
Moreover, the Court of Appeals has not retreated
from the limiting language in Piña:

The Privilege Log Myth
Continued from Page 4
First, Plaintiffs read Piña to require that a
privilege log be submitted in any case. While we
agree that Piña contains language directing the
use of this procedure, we also observe that this
Court recognized the unique nature of privilege
claims and that each case should be governed
by its own circumstances. … We encourage the
parties, subject to court approval, to stipulate
to simplified or streamlined procedures for
resolving privilege claims.
Pincheria v. Allstate Ins. Co., 2007-NMCA-094, ¶ 63,
142 N.M. 283, 164 P.3d 982 (internal citation omitted).
Accordingly, while the law of New Mexico encourages the
use of privilege logs, it explicitly does not mandate them.
Not yet, at least.
In addition, it might bear mention that Piña identified
– although, unfortunately, did not explore – a distinction
between documentary privileges and a communications
privilege. As the Piña Court made clear, because the
physician-patient privilege at issue there “speaks in terms
of privileged ‘communications,’ not privileged documents,
Plaintiff must assert the physician-patient privilege with
sufficient detail so that Defendant, and ultimately the trial
court, may assess the claim of privilege as to each withheld
communication.” 2001-NMCA-055, ¶ 24 (emphasis added).
Based on the language of Piña, it would appear the need
for specific identification of each assertion of privilege is
greater where a communication privilege is at issue than
a privilege that attaches to categories of documents. This
distinction might help explain why Rule 1-026(B)(7)(a) does
not require a privilege log in all cases.
Significantly, the flexibility Rule 1-026(B)(7)(a) provides
in explicitly not demanding a privilege log harmonizes
with New Mexico reviewing courts’ construction of civil
procedure rules. Those rules should be construed in a way
that conforms to, rather than contradicts, New Mexico’s
adversarial system of adjudicating disputes:
Our rules of civil procedure[,] like the federal
rules after which they are patterned, are
designed to enable parties to easily discover
all of the relevant facts[,] and therefore the
discovery provisions should be given as
liberal an interpretation as possible in order to
effectuate this design. However, confronting
the desire not to stultify the purposes of
discovery is the equally compelling desire to
protect our adversary system of litigation.
Carter v. Burn Const. Co., Inc., 1973-NMCA-156, ¶10, 85
N.M. 27, 508 P.2d 1324 (internal citation omitted) (district

court properly struck subpoena duces tecum served on
opposing counsel for statements he gathered). In summary,
neither the rules, nor the case law, requires the production
of a privilege log each time a document is withheld.
New Mexico Law Favors Decisions on the Merits
What is more, a “privilege log requirement” that resulted
in an automatic waiver of privilege would contradict
previously articulated state public policy. New Mexico law
observes a presumption favoring the resolution of issues
on their merits rather than on procedural technicalities.
The first Rule of Civil Procedure for the District Courts of
New Mexico counsels that the rules “shall be construed and
administered to secure the just, speedy and inexpensive
determination of every action.” Rule 1-001(A) NMRA. Later
construction by New Mexico’s reviewing courts emphasizes
that the “just . . . determination of every action” means the
Rules should assist in a fair resolution of issues, not stand
in the way. “[W]e must not lose sight of the fact that our
rules were adopted to further a policy of adjudication of
cases on their merits rather than on technicalities and
form.” DesGeorges v. Grainger, 1966-NMSC-013, ¶ 16, 76
N.M. 52, 412 P.2d 6 (setting aside trial court’s judgment and
remanding with instructions to make findings of fact, thus
permitting appellate review).
Indeed, the Supreme Court of New Mexico observes a
“general policy of providing maximum opportunity for each
claim to be decided on its merits rather than on procedural
technicalities.” Biebelle v. Norero, 1973-NMSC-052, ¶ 8,
85 N.M. 182, 510 P.2d 506 (holding that counterclaim
not asserted in amended answer was tried by consent).
Moreover, numerous opinions of the New Mexico Court of
Appeals agree. “One of the principal purposes of the Rules
of Civil Procedure is to simplify litigation procedures and
thus avoid technical roadblocks to a speedy determination
of litigation upon its merits if trial is necessary.” Maxey v.
Quintana, 1972-NMCA-069, ¶6, 84 N.M. 38, 499 P.2d 356
(internal quotation and citations omitted) (reversing
trial court’s dismissal for failure to state a fraud cause of
action). Elevating technicalities of procedure and form
over substance “disparages the law[.]” Martinez v. Segovia,
2003-NMCA-023, ¶ 13, 133 N.M. 240, 62 P.3d 331 (reversing
dismissal where cause of action was brought in decedent’s
name rather than personal representative’s).
“We would be elevating form over function by
accepting the Foundation’s argument. In the circumstances
of this case, we refuse to do so.” Coulston Found. v. Madrid,
2004-NMCA-060, ¶ 12, 135 N.M. 667, 92 P.3d 679 (refusing
to set aside civil investigative demand based on Attorney
General’s Office filing and serving a competing motion
rather than a brief in response to the plaintiff’s motion).
“We decline Plaintiffs’ invitation to elevate form over
substance[.]” Pincheria, 2007-NMCA-094, ¶ 64 (rejecting
argument that defendant waived trade secrets privilege
through the timing of its motion for protective order).
Defense News | Fall 2017
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New Mexico Chapter

The following attorneys are recognized for

Excellence in the field of Alternative Dispute Resolution

Hon. James Hall
Santa Fe

John Hughes
Red River

Hon. William Lang
Albuquerque

Andrew Lehrman
Santa Fe

Bruce McDonald
Albuquerque

Hon. Alan Torgerson
Albuquerque

Denise Torres
Las Cruces

Hon. Wendy York
Albuquerque

Check preferred available dates or
schedule your appointments online
directly with Academy Members!
www.NMMediators.org
www.NMMediators.org is
is free,
free, funded
funded by
by our
our members
members

Visit our national roster of 900+ top neutrals at www.NADN.org

NADN is administrator for the DRI Neutrals Database

www.DRI.org/neutrals
* The National Academy of Distinguished Neutrals is an invitation-only professional association of over 900 litigator-rated
mediators & arbitrators throughout the US and a proud partner to both the DRI and AAJ. For more info, please visit www.NADN.org/about
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The Privilege Log Myth
Continued from Page 5
In short, New Mexico law is clear that a party should
not be allowed to use procedural technicalities to dodge
a decision on the merits. Indeed, both the Piña and the
Pincheria Courts held that, even though the litigant
asserting the privilege at issue in each case did not do so
in the preferred manner, the trial court should judge the
assertion of privilege on the merits. Piña, 2001-NMCA-55,
¶ 23, Pincheria, 2007-NMCA-094, ¶ 50. Under all the above
decisions, it appears that a trial court that rules a litigant
waived a potentially viable privilege merely because the
litigant did not produce a privilege log will have given that
litigant a juicy appellate issue.

Be Safe; Produce a Privilege Log When Feasible
Of course, the safest course is to produce a privilege
log whenever feasible. So long as the opposing party’s
discovery request or subpoena is within a reasonable
temporal, geographic, and subject-matter scope, and thus
identifying responsive materials is not unduly burdensome,
the best practice is to produce an appropriately detailed
privilege log.
Not all discovery requests or subpoenas are reasonable,
however, and sometimes even if they are the client will,
for whatever reason, prefer not to individually identify
privileged materials. Under current New Mexico law, so
long as the client or litigant asserts the privilege with
sufficient specificity, no waiver should occur, even without
a privilege log.

July 2017 Bar Exam Results
By Nicholas J. Trost, Esq.
O’Brien & Padilla, PC

July 2017 Bar Exam Results
On July 25-26, 2017, one-hundred-and-ninety-seven
(197) lawyer-hopefuls sat for the New Mexico Bar Exam
(“Exam”) at the Albuquerque Convention Center. Out of
those one-hundred-and-ninety-seven (197) individuals,
one-hundred-and-sixty-three (163) applicants passed
the Exam. Overall the pass rate was eighty-three percent
(83%), with a ninety-one percent (91%) pass rate for firsttime applicants from the University of New Mexico School
of Law.

Congratulations to each new member of the New
Mexico Bar! Welcome to the profession!

The foregoing ninety-one percent (91%) pass rate
for first time UNM School of Law applicants represents a
marked increase from the sixty-eight percent (68%) pass
rate for the same applicants in July 2016. Since July 2016,
the UNM School of Law has started a new course to help
prepare students for the Exam and the law school’s Office
of Career Services has also dedicated resources to the
effort.
Defense News | Fall 2017
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Ben Potter at 844.845.5008 or visit www.SEAlimited.com.
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DOG BITES AND PET RELATED INJURIES:
Keeping your dog bite case on a short
leash
By Ron Berman

Dog bites and pet related
injury claims to insurers have risen
substantially over the years. The
value of claims according to the
Insurance Information Institute
jumped from $324 million in 2003
to $571 million in 2015 showing
a 76.2% increase. California
accounted for the largest number
of claims in the U.S. in 2015 at 1684
with a total value of $75.8 million.
State Farm Insurance has stated
that one third of all homeowners
liability pay outs in 2014 were for
dog bites and although actual claims decreased by 4.7
percent the average cost per claim was up by 15%. Plaintiff
demands for $1,000,000.00 or more are not uncommon in
dog bite cases. A recent New Jersey case in which a 5-yearold girl was bitten in the face by a dog up for adoption
settled for a total of $900,000 well before trial.
Despite strict liability statutes in most states which
create liability in the absence of scienter, negligence or
intentional behavior, it is still possible to successfully
mount a solid defense and mitigate potential losses
using in-depth forensic investigation as well as the
science of canine behavior and bite wound evaluation.
Without sufficient knowledge needed to fully understand
important connections, patterns and subtleties in the
fact pattern of their case, which often lay several layers
beneath the surface, this can be hard to do. Add to that
potentially missed discovery opportunities and defense
errors by either not using an expert, choosing the wrong

expert and/or not fully utilizing
the expert they have.
Even
though strict liability may apply,
issues of provocation can turn a
case upside down and at times
end with substantial comparative
fault being given to the plaintiff
at trial. Cases involving third
party landlord/tenant issues or
pet related injuries not involving
dog bites such as knockdowns or
fright cases present a whole host
of other difficulties for an attorney
without the level of understanding
needed to give their defense the foundation it deserves.
This article attempts to shed light on specific issues
commonly encountered by defense attorneys and
insurance adjusters in dog bite and pet related injury
cases. Although, not by any means complete, important
information is offered that can be used as a guide, when
appropriate, to insure that as much relevant evidence can
be produced and accurately utilized, in defense of your
case, as possible.
It is well known that even eyewitness accounts of the
very same incident are often inconsistent and that dog
bites can happen in the “blink of an eye.” Plaintiffs and
defendants are not always clear about how the incident
happened or why. Even when they seem to be clear, their
descriptions of what happened are not always supported
by the evidence, at least on the surface. Defendants, in
litigation, are not always truthful about the aggressive
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Dog Bites and Pet Related Injuries
Continued from Page 9
history of their dog and may state that their beloved pets
have never even growled prior to this incident. Bite victims
also have been known to misrepresent the facts and change
their version of what happened in order to avoid questions
about any potentially provocative behavior they may have
displayed just prior to the bite. Plaintiffs also sometimes
over-dramatize their accounts of the incident by increasing
such factors as the amount of time the attack lasted, the
number of times they were bitten and the intensity with
which the dog bit. Once litigation starts, it isn’t unusual for
a plaintiff who was bitten on the face while on their knees
trying to kiss a dog he or she didn’t know, to change their
account of the incident and testify that they were standing
up and the dog jumped up and bit them for no apparent
reason. Statements that the dog shook the victim, a factor
in predatory aggression, are often not consistent with the
bite wounds, which can sometimes also show that the
plaintiff’s wounds are not from a dog bite at all.
Although there are many good sources of evidence
in a dog bite or pet related injury case that can be used
to mount a solid defense, there are two in particular that
often are the most reliable: the dog and the bite wounds.

THE DOG
There are three things about dogs that make them
very important evidence: 1) Dogs are creatures of habit. 2)
A dog’s temperament doesn’t change over time. 3) Dogs do
not lie or change their behavior because they are involved
in litigation. Typically a dog’s behavior can change due to
old age, illness or injury or if it has been trained or had its
behavior modified after an incident but its temperament
does not change over time. That is why a professional
forensic evaluation of a dog is valid even years after the
incident. A non-aggressive friendly dog will always have a
non-aggressive temperament. Also, if a dog is friendly at
the door or towards strangers on its territory, that behavior
will likely be ritualized with time and repetition, making
the same behavior highly likely to show up in an evaluation
whenever it is done as long as it is done properly.
Below are areas regarding the subject dog that
deserve more than a superficial review as they may be very
important in establishing your defense.
1. Breed
Many plaintiff attorneys litigating a dog bite case
believe that if the defendant’s dog is an “aggressive breed”
such as an American Staffordshire Terrier or other breed
commonly called a “pit bull” that their case is in the bag.
However, this may not help their case unless it is being
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tried in a state or county in which “pit bulls” have been
declared a dangerous or vicious breed.
The defense should counter by focusing on the
fact that every dog is an individual and that its breed is
only one factor out of many that may be important. A
forensic investigation and evaluation can offer a jury a
very different picture of your client’s dog than the one the
opposing attorney will try to paint. If opposing council has
not done their homework, their attempt to lean on the
dog’s breed as an “ace in the hole,” they may be surprised at
the jury’s response. “Pit bulls” are no longer a dog for inner
city neighborhoods and gang members as they once were.
Now, they can be seen being walked in Beverly Hills and
other enclaves of the rich and famous. America both loves
and hates “pit bull” terriers and an “attack” on the breeds
that make up this group can meet just as much resistance
as it does support.
2. Sex
Intact (un-neutered) male dogs are involved in 7076% of reported dog bite incidents (Wright J.C., Canine
Aggression toward people: bite scenarios and prevention.
Vet Clin North Am Sm Ani Pract 1991:21(2):299-314).
3. Age/Health
Certain breeds see males become much more
aggressive between 1-3 years of age. Also, older dogs often
become aggressive due to painful physical issues like hip
dysplasia or eye issues like glaucoma. Claims that older
dogs, in poor health, ran up to the victim and jumped up
on them typically meet with strong resistance from the
defense. A recent serious injury case went up in smoke
when the victim testified about how her neighbor’s Siberian
Husky ran full speed down the driveway and leaped at her
causing her to fall. Veterinary records, witnesses and expert
testimony presented to the jury, led to a defense verdict
when it was revealed that the dog was partially crippled
and nearly 20 years old at the time of the incident. The
average lifespan of a Siberian Husky is 12-15 years at the
most. The plaintiff’s attorney did not seem to be aware of
this when his client’s deposition was taken.
4. Size
Large breeds can cause more damage especially when
the incident involves a child. Check the dog’s veterinary
records at the date closest to the incident for the dog’s
weight. In dog on dog aggression cases where a person is
bitten, the facts about each dog including size and weight,
the dynamics of how the incident happened and which
one was the aggressor can be important. Sometimes,
even though the defendant’s dog is the larger dog, they
can have the most benign temperament and no previous
aggression in their history.

Dog Bites and Pet Related Injuries
Continued from Page 10
5. Behavioral History
Individual behavior history is extremely important,
as each dog is an individual within a breed and may
not present all or any of the characteristics commonly
attributed to that breed. An in-depth investigation into the
defendant’s dog’s temperament and previous behavior is
a must.
If your client swears to you that their beloved pet is
a complete sweetheart and wouldn’t hurt a fly, do an
evaluation and find out for yourself. Owner denial, in spite
of clear evidence to the contrary, is common and a prime
factor in many bite incidents. It is best to find out early,
before the plaintiff hires their own expert and demands
production of the dog for their own evaluation. If that is
the case, remember that not all experts are ethical and an
unscrupulous opposing expert can attempt to provoke
your client’s dog into an aggressive display. Do not, under
any circumstance, produce your client’s dog unless you
have your own expert present and the ability to record the
entire evaluation from as many angles as possible.
6. Types of aggression previously displayed
There are numerous types of canine aggression such
as dominance aggression, territorial aggression, protective
aggression, maternal aggression, etc. Even if a dog has
demonstrated aggression in the past, it can be problematic
when used as a support for the plaintiff’s case unless it
directly relates to the incident being litigated. For example,
dog on dog aggression does not relate to dog on human
aggression. Having evidence that the defendant’s dog has
attacked other dogs or animals in the past will not carry
much weight if the plaintiff’s case is strictly dog on human
aggression and he or she did not have a dog with him or
her at the time of the incident.
If there is evidence that the defendant’s dog bit
someone who was trying to take their food away, that
evidence will only have weight if the plaintiff was bitten
in the presence of food. If he or she was attacked while
walking down the street or riding a bicycle, showing a
history of food aggression may not support their case. In
fact, a dog that is food aggressive may not be aggressive in
any other situation. Also, previous incidents the opposing
attorney is hanging their hat on, may not be as valuable
as they think due to the fact that the dog was provoked
in a defensive manner. A dog is only “vicious” if it attacks
without provocation.
When looking at previous incidents reported or
unreported, interviews of witnesses regarding all incidents
should be done by your expert as investigators typically
do not have the knowledge needed to ask the right followup questions or to clarify specific terms regarding dogs

often misused by the general public . Also your experts can
rely on “hearsay” evidence even if, after their one and only
interview, the person suddenly decides they no longer
want to be involved, moves to another state or simply
disappears.
7. Socialization
Dogs that are not well socialized, especially as puppies,
have a higher likelihood of aggression. This should be
explored early in the case.
8. Inside/Outside
Dogs that are kept outside and not allowed into the
home are typically poorly socialized and more likely to
demonstrate aggression towards strange people and dogs.
However, your client’s outside dog might be an exception
to the rule and be a total sweetheart. Here is another reason
to capture a dog’s friendly nature in an evaluation video
which can be shown at trial with behavioral commentary
by your expert.
9. Chaining
Dogs that have been chained for long periods of time
have been shown to be 3 times more likely to bite. (PETA.
org) Typically, the victims of chained dogs are children.
Also some states like California have laws against chaining
a dog for more than 3 hours at a time. Again, even if a
dog has been chained, it doesn’t mean for a fact that it is
dangerous or vicious but it does need to be explored early
on.
10. Stray or rescue
Many stray dogs or rescue dogs are wonderful pets,
but there are a fair percentage with behavior issues which
may be the reason they were on the street or put up for
adoption. Previous owners sometimes don’t tell the rescue
organization about aggression issues because they are
afraid the dog will be euthanized. Time bombs can often
be found either in rescue organization or shelter records
or through utilizing them to discover further evidence. It is
best that this avenue be explored early in litigation as well.
11. Training
If the defendant’s dog has been professionally trained,
previous aggression may be one of the main reasons
why. The trainer can be an excellent percipient witness
regarding the dog’s prior behavior and what the defendant
knew about their dog prior to the day of the incident. If the
dog had aggression issues, you need to know, if not, they
can give a statement or deposition on your client’s behalf.
12. Leash
Most cities have leash laws but a lot of them also
require a dog to be restrained on a leash not over 6 feet
long. If your client’s dog was being walked on a retractable
Defense News | Fall 2017
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Dog Bites and Pet Related Injuries
Continued from Page 11
leash that was extended over 6 feet it might be important in
establishing owner/handler negligence. A lot of incidents
happen when dogs are off leash either illegally or legally in
a dog park where dog owners typically have to have voice
control over their dogs. Does your client have off leash
voice control over their dog? If they claim that they do,
they need to prove it.
13. Exercise
Dogs that are under exercised can build up tension
that can either fuel or intensify aggression.
14. Aggressive behavior
Canine aggression involves growling, snarling, lunging,
snapping and biting. Barking is not necessarily aggressive,
but based on tonality and other exhibited behaviors it may
be construed as such. It is important to clarify the dog’s
tone, body language etc. in order to determine if aggression
was actually what was being displayed. For example, what
many people would call a snarl (showing teeth) which is
an aggressive behavior might actually be a “greeting grin”
which looks similar but is the opposite of aggressive.

BITE WOUNDS
It is very important that the plaintiff’s bite wounds
support their account of the incident. Typically the main
issues in a dog bite are: 1) Are the plaintiff’s wounds from
a dog bite? 2) Is the defendant’s dog the dog that bit the
plaintiff? 3) Did the attack happen as the plaintiff describes?
4) Did the plaintiff provoke the dog into biting him or her.
Bite wounds are an actual physical representation of the
incident. They stand alone as evidence even if the plaintiff
was the only witness and the dog has been euthanized. If
the wounds are not consistent with the plaintiff’s account
or in some cases with a dog bite at all, his or her credibility
should be questioned in great detail.
Dog bites typically present as punctures, lacerations,
avulsions and abrasions. As bites are by nature crush
injuries, deeper wounds often are accompanied by
contusions (often cited as ecchymosis in the victims
medical records) otherwise known as bruises caused by
broken blood vessels around the central wound.

to the potential long-term damage they can do to the
victim…there is a motivational difference between
offensive and defensive aggression that shows up in the
dynamics of the attack as well as the type, depth, location
and number of bite wounds. All bites are an aggressive
display but a dog that is provoked into defending itself
and responds with a quick inhibited bite is qualitatively a
different dog than one who runs up to, and attacks with
multiple deep punctures over different parts of the victim’s
anatomy, and has to be pulled off the victim by the owner/
handler. Plaintiff attorneys often use the word attack in
their settlement demands and complaints. If the evidence
does not support this claim, your expert should be able to
neutralize the emotional power that such words inherently
convey to a jury.
Defensive aggression
Dogs can bite defensively as a reaction to pain or to
“avoid” a threat from a person who has provoked them. This
could be by stepping on their tail or paw or by putting one’s
face very close to a strange dog’s face in an attempt to kiss
or hug them will often receive one inhibited bite. Inhibited
bites are where the dog controls its severity. In these cases
the dog is simply trying to remove a threat. One quick bite
usually succeeds in creating enough distance between the
dog and the threat and no further aggression is displayed.
They also tend to produce only lacerations and abrasions
and occasionally contusions caused by blunt force trauma
as a result of the direct contact of the dog with the victim.
Medical records can also be confusing if one doctor states
that a wound is a puncture and the next cites it as a
laceration. Clarity about the wounds is imperative.
Offensive aggression
Offensive attacks, typically but not always, involve
multiple bites and often to different parts of the body. They
can be provoked, based on the specifics of the incident and
whether or not the dog’s level of aggression was grossly
out of proportion to the actions of the victim. However,
most are unprovoked, meaning the victim’s actions just
prior to the incident would not be considered something
that is likely to cause a dog to bite. A particular dog, due to
one or a combination of factors such as poor socialization
and fear aggression may interpret an outstretched hand as
a threat and bite it, but in the eyes of the law a friendly
and common gesture such as reaching out to pet a dog is
not provocation, (Ellsworth v. Elite Dry Cleaners, Inc., 127
Cal.App.2d 479) (1954) and walking toward a dog does not
constitute provocation. (Chandler v. Vaccaro, 167 Cal.App
2d 786.) (1959) (dogbitelaw.com)
Attack Dynamics

DOG BITE OR DOG ATTACK
Although, all dog bites are serious from a medical
standpoint and even by an emotional standpoint due
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There are often reasonable explanations why a
particular wound pattern does not seem to add up but
these answers are typically only available to attorneys

Dog Bites and Pet Related Injuries
Continued from Page 12
through expert opinion after a thorough analysis. For
example, where a stranger trying to kiss or hug a dog
would clearly be provocative, the same person who is very
familiar with the dog and who has kissed and hugged the
dog on numerous occasions previously (with no warnings
or aggressive response) may not meet the criteria of
provocation due to their history with the dog accepting
the behavior. Still an explanation why the dog bit on this
occasion and not on others should be investigated as other
actions by the plaintiff may have caused this seemingly
“abnormal” reaction.
Provocation can be intentional like kicking or hitting
a dog or unintentional such as a person not very familiar
with the dog initiating rough play. Certainly, the victim of
the bite is not intending to threaten or hurt the dog, but
nevertheless their actions can be viewed as likely to cause
a dog to feel threatened and bite. Dog bite incidents often
are the culmination of a complex interaction that on the
surface can appear confusing at best. Each dog, victim
and incident is unique. All the facts should be reviewed
and interpreted before a decision on whether the victim
provoked the dog or not can be accurately made. In most
cases this requires an expert opinion after a complete
forensic investigation and evaluation of all relevant
discovery.

EXPERTS
There are only a handful of self-titled dog experts in the
United States who have more than a very limited amount of
experience in court. Many more would like to act in an expert
capacity and offer their services without the background
needed to insure that the attorney who hires them gets the
high level of service they expect. Your expert should know
exactly what documents you need and what actions need
to be taken in order to maximize all discovery options. Also,
they need to know how and where to find evidence that is
not readily available through normal channels. Lastly, they
need to know how to complete those tasks in a professional
manner that does not create impeachment opportunities
when facing an aggressive cross-examination. Experts that
only review what is sent to them by attorneys and do not
do their own independent investigation can appear to be
nothing but “hired guns.”
Dog experts come in all shapes and sizes and their
experience and training vary greatly. Some offer opinions
on dogs trained in aggression such as police dogs and
guard dogs but have no actual experience training dogs in
Shutzhund, developed in Germany in which nearly all police
dogs are trained and in some cases have no experience in
aggression training at all. In one case, a plaintiff’s expert

testified regarding a bite incident that happened during a
training class when a specific training exercise was taking
place. His opinion was that the exercise was dangerous to
do and should never have been used. His testimony fell
apart when it was revealed that his doctorate had nothing
to do with dogs and that he had never taught a dogtraining class. Even worse, he had no experience teaching
the specific exercise to which he so strongly objected. The
case did settle but for a great deal less than the defense
had expected to pay.
That all experts need to be carefully vetted is well
known but rarely done. In cases involving dog bites and
pet related injuries, it is vital to go over each and every area
of the litigation that the expert might be asked about. He
or she must have expert qualifications in every area. Just
calling yourself a dog expert does not make you an allpurpose expert. Has the expert now offering opinions on
dog bite wound evaluation been published on that topic?
Unlike construction defect cases or slip and fall cases
involving specific gradients…people know dogs or at least
believe they do. Every juror will have had some experience
with dogs at some time in their life. Many will have been
bitten. More than anything they need to be educated in
what they don’t know and confirmed in what they do know.
Most importantly, dogs are basic and real. Your expert’s
testimony must reflect that with their tone and language.
It is a good idea to “cross examine” your own expert
before their deposition. He or she is only as good as their
ability to apply their knowledge and experience to the
matter at hand and then communicate their opinions,
under enemy fire, in a deposition or courtroom. If they
can’t thoroughly convince you, they likely won’t convince
an adjuster or a jury.
Hopefully, the information presented here will be
helpful in clarifying important issues encountered in dog
bite and pet related injury cases as well as beneficial during
all phases of the litigation process.

Ron Berman is an expert in the forensic investigation
and litigation of dog bites and pet related injuries who has
appeared in Municipal, Civil, Criminal and Federal courts as
well as local dangerous dog hearings nationwide. He has
testified in deposition and trial on over 260 occasions. He is
an Approved Expert for the Superior Court of Los Angeles, a
Certified Forensic Expert and a Licensed Animal Evaluator.
His web site is www.dogbite-expert.com. He can be reached
at 310-376-0620 and emailed at ropaulber@earthlink.net
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The Erroneous Use of Statistical Life
Values in Personal Injury Cases
By Gene A. Trevino, Ph.D.
Economic Evidence

Introduction
In Romero v. Byers (1995) the New Mexico Supreme
Court determined that the value of life was compensable
in death cases. Years later in Couch v. Astec Industries (2002)
the plaintiff’s economist was permitted to testify regarding
the concept of statistical value of life and provide a range
of dollar values premised on published research. In Sena
v. New Mexico State Police (1995) the New Mexico Court of
Appeals allowed hedonic damage testimony in personal
injury cases stating “it is not improper for an economist
to testify regarding his or her opinion concerning the
economic value of a plaintiff’s loss of enjoyment of life”.
Plaintiffs often proffer the value of statistical life
as a benchmark for the trier of fact to determine loss of
enjoyment of life damages in personal injury cases. These
statistical life benchmarks can be as high as $10 million –
or higher. Statistical life values purport to represent the
avoidance of a future anonymous statistical life rather than
the life of an individual whose life has already been lost.
The way statistical value of life is often used in New Mexico
personal injury cases is misleading and inconsistent with
the U.S. Department of Transportation’s methodology
for valuing the prevention of nonfatal injuries. Hedonic
damage testimony usually includes a narrative about
how government agencies use the value of statistical life
in determining public safety expenditures and imposing
safety regulations. Executive Orders 12866 and 13563
subject economically significant regulatory actions to costbenefit analysis which involves monetizing the costs and
benefits using statistical life values.
The value of statistical life is used as a proxy for

the value of an anonymous statistical life because federal
regulations affect a broad cross-section of citizens and
residents of the United States. The roles of regulatory
impact analysis, by government agencies is to establish
the necessity of federal regulation to achieve a social goal
and to design regulations to be efficient, cost effective,
and not burdensome (U.S. Department of Health and
Human Services, 2016). The manner in which statistical
values of life are used by federal government agencies is
very different from how plaintiffs use them as benchmark
for awarding loss of enjoyment of life damages in New
Mexico personal injury cases. Moreover, is not the practice
of government agencies to use statistical life values for
compensation purposes and plaintiff experts that suggest
otherwise are dishonest (Viscusi, 2007),
Because New Mexico law allows an expert to testify
about the range of the value of statistical life, the trier of
fact is often left with a large number as the starting point
for determining the loss of enjoyment of life in a personal
injury case. Under the auspices of government agencies
using statistical life values, plaintiff economists may cite a
Department of Transportation Memorandum which states
the average value of a statistical life is $9.6 million (Morgan
& Monje, 2016). This Department of Transportation
Memorandum that is often touted by plaintiffs as giving
credence to hedonic damages also contains specific
instructions for the application of statistical life values to
nonfatal injury cases.
The Department of Transportation rates nonfatal
injuries based on their severity using a standardized scale
of quality-adjusted life years which measure a health state
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on the quality of life and the quantity of life. Qualityadjusted life years are derived from the Injury Impairment
Index which assess the impact of injury on the following:
mobility, cognitive, activities of daily living, pain, sensory,
and cosmetic aspects (Spicer & Miller, 2010). The qualityadjusted life years are then grouped into Maximum
Abbreviated Injury Scale (MAIS) levels of severity ranging
from minor to unsurvivable. Examples of a minor injury
would be a sprained ankle or body aches. A moderate
injury would include a large laceration or a cerebral injury
with no post-traumatic amnesia. Serious injuries would
loss of an eye or cervical spine fractures. A compound skull
fracture or a limb amputation would be classified as severe
injuries. Critical injuries result in the uncertain survival of
a patient. An example of a critical injury would include
a cervical spine injury with quadriplegia. Unsurvivable
injuries are those that cannot be treated such as an
intracranial hemorrhage (Mymedal.org, 2017). Depending
on the severity of the injury, a fraction of statistical life
value is assigned to each MAIS level as presented in Table 1.
Table 1.
MAIS Level

Severity of Injury

Fraction of VSL

MAIS 1

Minor

.003

MAIS 2

Moderate

.047

MAIS 3

Serious

.105

MAIS 4

Severe

.266

MAIS 5

Critical

.593

MAIS 6

Unsurvivable

1.000

Source: Morgan, M.J. & Monje, C. (2016).

The foregoing fractions of the value of statistical life
are then used to calculate the value of preventing nonfatal
injuries. It should be noted that the resulting value of an
injury also includes the after-tax value of market wages
and household services. If a plaintiff is claiming lost wages
and lost household services, then the use of statistical life
values as a basis for determining loss of enjoyment of life
damages will overcompensate the plaintiff due to double
counting lost wages and household services.
For illustrative purposes, assume that a plaintiff has
suffered a serious injury and is suing the defendant for loss
of enjoyment of life damages. The plaintiff’s economist,
as per Couch v. Aztec Industries (2002), offers testimony
regarding the concept of hedonic damages and further
testifies that government agencies routinely rely on
statistical life values. The testimony is concluded by stating
that a review of the value of the statistical life literature
suggests that the value of a statistical life is $9.6 million.
According to the Department of Transportation’s
methodology, the loss of enjoyment of life, due to a serious
injury, is worth $1,008,000 (.105 * $9,600,000) which is not
even close the $9,600,000 number proffered. If plaintiff
economists testify that government agencies rely on value
of statistical life studies and that the U.S. Department of
Transportation believes that the value of a statistical life is
$9,600,000 then they must also acknowledge the fact that
enjoyment of life resulting from nonfatal injures is worth a
fraction of the value of a statistical life.
When confronted with plaintiffs proffering the value
of a statistical life as a benchmark for assessing loss of
enjoyment of life damages in a personal injury case,
the information contained in the U.S. Department of
Transportation Memorandum can be useful for revealing
the truth that the values of nonfatal injuries are considerably
less than the value of a fatality. Although using the
information in the U.S. Department of Transportation
Memorandum can provide more reasonable estimates of
loss of enjoyment of life damages, it does not nullify
the fact that statistical life values do not measure
enjoyment of life.
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By John S. Stiff, Esq., Ann L. Keith, Esq., and Arturo R. Garcia, Esq.
Stiff, Keith & Garcia, LLC

nearest public roadway across the McFarland Ranch via the
feed road to the Ciolli Ranch.

Easements
NM Bar Bulletin – July 5, 2017
Vol. 56, No. 23
No. 32,241 (filed November 14, 2016)
Ciolli v. McFarland Land & Cattle Co., Inc.,
2017-NMCA-037, 392 P.3d 635,
cert. denied, February 13, 2017, No. S-1-SC-36221

The issue presented to the New Mexico Court of Appeals
was whether there was an easement by necessity across
an adjacent ranch to a public highway. A ranch owned by
the Ciollis was landlocked by the McFarland Land & Cattle
Co., Inc. land, which had access to a highway. The Ciollis
filed suit against McFarland Land & Cattle Co., Inc. seeking
a prescriptive easement or, in the alternative, a “private
implied easement” cross the McFarland Ranch. The district
court ruled there was an easement by necessity from the
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In affirming the district court, the Court of Appeals
considered the requirements for an easement by necessity,
including (1) unity of title, (2) the dominant parcel had
been severed from the servient land curtailing access of
the owner of the dominant parcel to and from a public
roadway, and (3) that a reasonable necessity existed at the
time the dominant parcel was severed from the servient
parcel. Additionally, an easement by necessity arises
only when the owner of the property severs a portion of
the property, and the portion retained or sold is cut off
from access to a public route by the land from which it
was severed. The Court of Appeals concluded the district
court correctly ruled it was the right of access to the public
road that was the necessity, not where the access might
be located or its prior use or disuse. Therefore, the Ciolli
Ranch was entitled to an implied easement by necessity as
to the road across the McFarland Ranch.

Medical Malpractice/Comity
NM Bar Bulletin – July 12, 2017
Vol. 56, No. 28
NO. S-1-SC-35214, NO. S-1-SC-35297
(filed March 13, 2017)
Montano v. Frezza,
2017-NMSC-015, 393 P.3d 700

The issue presented to the Supreme Court of New
Mexico was whether a New Mexico resident, injured by the
negligence of a state-employed Texas surgeon, may name

NMDLA Civil Case Summaries
Continued from Page 22
that surgeon as a defendant in a New Mexico lawsuit when
Texas sovereign immunity laws would require the lawsuit
to be dismissed. Ms. Montano and other patients sued Eldo
Frezza, M.D. for medical malpractice after complications
arose after bariatric surgeries performed by the physician.
Dr. Frezza moved for dismissal based on lack of personal
jurisdiction and failure to state a claim, arguing the Court
should apply the Texas Tort Claims Act, which prohibits
suits against government employees. The district court
denied Dr. Frezza’s Motion finding it would violate New
Mexico public policy to apply Texas law to Ms. Montano’s
claims. Dr. Frezza appealed to the Court of Appeals which
affirmed the district court’s decision.
In reversing the district court and Court of Appeals,
the Supreme Court considered the principles of comity,
which should be extended as long as doing so does not
undermine New Mexico public policy. To determine
whether it is appropriate to extend comity, the Court must
examine four factors: (1) whether the forum state would
enjoy similar immunity under similar circumstances; (2)
whether the state sued has or is likely to extend immunity
in other states; (3) whether the forum state has a strong
interest in litigating the case; and (4) whether extending
immunity would prevent forum shopping. In reversing
the Court of Appeals, the Supreme Court determined it
would apply the Texas provision requiring that the case
against Dr. Frezza be dismissed because doing so does not
contravene any strong countervailing New Mexico public
policy. Although the Court found no issue in considering
the first, second, and third factors regarding extension of
comity, it found that failing to extend any immunity in the
case against Dr. Frezza could encourage forum shopping
by allowing plaintiffs to name Texas state employees in
lawsuits in New Mexico when plaintiffs could not do so in
Texas. The Court concluded that Ms. Montano could not
sue Dr. Frezza in New Mexico.

Workers’ Compensation/Statute of Limitations
NM Bar Bulletin – July 26, 2017
Vol. 56, No. 30
No. 34,845 (filed February 14, 2017)
tate Uninsured Employers’ Fund v. Gallegos,
2017-NMCA-044, 395 P.3d 533

the employer to repay the Uninsured Employers’ Fund
(UEF) for benefits owed to an injured employee. In
2004, an employee of Monster Construction & Roofing
was injured and filed a workers’ compensation claim for
benefits. The WCA determined the employee was eligible
for benefits, however, the employer did not have workers’
compensation insurance. A mediation was held but
the employer failed to attend and the mediator held the
employer in default and awarded retroactive compensation
and continuing medical care. The UEF paid the employee’s
medical expenses and indemnity payments, and on
February 18, 2005, sued Monster Construction & Roofing
for reimbursement. Following subsequent mediations, the
workers’ compensation judge recommended that Monster
Construction & Roofing reimburse the UEF $16,222.26.
Following a hearing which Monster Construction & Roofing
did not attend, the workers’ compensation judge ruled that
Monster Construction & Roofing must make a lump sum
payment to the UEF by December 22, 2005. The UEF filed
a Petition on June 20, 2006, seeking reimbursement of the
$16,222.26. Although Monster Construction & Roofing
filed an Answer to the Petition, the UEF took no further
action and the district court dismissed the Petition on
March 13, 2007. On March 28, 2007, the UEF filed a Motion
to Reinstate which was granted on March 29, 2007.
On April 24, 2008, the district court dismissed UEF’s
Petition for lack of prosecution. On February 9, 2015, the
UEF filed a Motion to Reinstate the 2006 Petition under
Rule 1-041(E)(2) NMRA, arguing it could demonstrate “good
cause for reinstatement,” arguing the UEF is a state entity
which does not have a statute of limitations period to file
its Petition. On April 22, 2015, the district court denied
UEF’s Motion based on its tardiness and failure to comply
with Rule 1-041(E). On May 13, 2015, UEF filed a Motion
to Reconsider relying on Rule 1-041(E) or in the alternative
reinstate the case under Rule 1-060(B) NMRA. The Court
denied UEF’s Motion and UEF appealed.
In affirming the district court, the Court of Appeals
looked at Rule 1-041(E)(2), which allowed parties to
reinstate a case within thirty (30) days of the order. The
Court held that the thirty-day requirement was necessary
for the district court to examine the merits on whether the
case should be reinstated. Failure to comply with the thirtyday deadline results in the district court losing jurisdiction
over the matter. The Court of Appeals determined that
when UEF’s Petition was dismissed in 2008, it left UEF as if
no petition was ever filed. However, the Court of Appeals
held that Rule 1-041 allowed a case to be dismissed without
prejudice and such case could be re-filed and res judicata
would not bar refiling a Petition in this case.

The New Mexico Court of Appeals affirmed the district
court’s denial of a motion to reinstate a petition against
an employer to enforce a supplementary compensation
order issued by a workers’ compensation judge requiring
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Malicious Abuse of Process
NM Bar Bulletin – August 2, 2017
Vol. 56, No. 31
No. S-1-SC-34093 (filed May 22, 2017)
Cordova v. Cline,
2017-NMSC-020, 396 P.3d 159.

Mr. Cordova, a Taos school board member, filed a
malicious abuse of process claim against 18 members of
an unincorporated citizens’ association after they tried
to remove Mr. Cordova from the school board under the
Local School Board Member Recall Act (Recall Act), NMSA
1978 §§ 22.7.1 to -16 (1977, as amended through 2015).
The New Mexico Supreme Court held that petitioners who
pursue the recall of a local school board member under the
Recall act are entitled to the procedural protections of the
New Mexico statute prohibiting strategic litigation against
public participation (Anti-SLAPP statute), NMSA 1978,
§38-2-9.1 (2001). The Court further held the petitioners
were entitled to immunity under the Noerr-Pennington
doctrine when they exercise their right to petition unless
the petitioners lacked sufficient factual or legal support
and had a subjective illegitimate motive for exercising their
right to petition. Petitioners were also statutorily entitled
to an award of attorney fees.

Sovereign Immunity/Loss of Consortium
NM Bar Bulletin – August 23, 2017
Vol. 56, No. 34
No. S-1-SC-35974 (filed June 19, 2017)
Thompson v. City of Albuquerque,
2017-NMSC-021, 397 P.3d 1279

The issue presented to the New Mexico Supreme Court
was whether minor children of a parent killed by a police
officer can sue for loss of consortium damages under the
New Mexico Tort Claims Act and bring their claim even if
the parent’s estate did not sue for wrongful death damages.
Mickey Owings was shot and killed by Albuquerque police
officers and his children sued for loss of consortium
damages under NMSA 1978, § 41-4-12. The district court
dismissed the children’s suit stating that the Tort Claims Act
did not waive law enforcement officers’ sovereign immunity
for loss of consortium claims. The children appealed and
the Court of Appeals reversed the district court’s decision.
In affirming the Court of Appeals, and New Mexico
Supreme Court held that although a loss of consortium
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claim is a derivative claim, it may be brought as an
independent claim for damages in a situation where there
is a sufficiently close relationship. The Court held that
immunity is waived for loss of consortium damages under
NMSA 1978, § 41-4-12 because the damages were a result
of an alleged battery. The children sufficiently pled their
battery claim against the City of Albuquerque by alleging
the police officers caused the death of their father, which
resulted in them losing their relationship with their father.
Therefore, the children’s claim for loss of consortium
damages was independent of battery claim and the
children’s claim was permissible.

Insurance Law/Duty to Defend
NM Bar Bulletin – September 6, 2017
Vol. 56, No. 36
No. 34,932 (filed March 28, 2017)
Dove v. State Farm Fire & Cas. Co.,
2017-NMCA-051, 399 P.3d 400,
cert. denied, May 17, 2017, No. S-1-SC-36432

David Tapia, a PNM employee, was reading a meter
at a residential property when he was injured by Jenny
Dove’s dog. At the time of the incident, Ms. Dove was
renting a unit at the residential property owned by Betsy
Joyce, who resided in California. Before the incident, Ms.
Joyce asked Ms. Dove to water plants in the common area
in the residential property. When Mr. Tapia was injured
by Ms. Dove’s dog, she was watering plants at Ms. Joyce’s
request. Mr. Tapia filed suit against Ms. Joyce and Ms. Dove
for personal injury. Ms. Joyce’s residential property was
insured by State Farm Fire & Casualty Insurance Company
(State Farm) which retained counsel to represent her. Ms.
Dove requested State Farm to defend her, however State
Farm refused stating she was not a named insured and
did not qualify as an insured under the policy. Ms. Joyce
was dismissed, and Mr. Tapia and Ms. Dove settled for
$107,056.03. As part of the settlement, Ms. Dove assigned
her rights to Mr. Tapia for claims against State Farm for
failure to defend. Mr. Tapia and Ms. Dove filed suit against
State Farm arguing Ms. Dove was potentially covered
under the policy giving rise to coverage. State Farm filed
a Motion for Summary Judgment, and the district court
granted the Motion. Mr. Tapia and Ms. Dove appealed.
In reversing the district court, the New Mexico Court of
Appeals held that State Farm breached its duty to defend
an insured requesting a defense. The Court of Appeals
relied on the law in New Mexico that an insurer cannot
deny coverage until its receives a judicial determination
that there is no coverage. The Court of Appeals also held
the insurer may not unilaterally determine there is no
coverage without court order, nonetheless, the insurer
may seek a declaratory judgment that the alleged insured
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is not covered by the policy, thereby relieving it of its
duty to defend. The Court of Appeals reiterated that if
an insurer refuses to defend a covered insured without
seeking judicial determination that the alleged insured
is not covered under the policy, or without a voluntary
waiver from the insured, it does so at its peril. The Court of
Appeals concluded State Farm’s duty to defend depended
not on whether Ms. Dove was actually covered, but rather
on whether she was potentially covered. As such, the
Court ruled that because Ms. Dove was potentially covered
under insurance policy as a “real estate manager,” although
no formal arrangement existed between the tenant and
property owner existed, it triggered the insurer’s duty to
defend.

Pharmacist Liability
NM Bar Bulletin – September 20, 2017
Vol. 56, No. 38
No. S-1-SC-36470 (filed April 13, 2017)

The deceased died at the age of nineteen from an
overdose of physician-prescribed medications, including
opioids classified under federal and state law as class II
controlled substances because of the high potential for
abuse and addiction. The personal representative of the
estate asserted claims of negligence and negligence per se
against the pharmacy. The pharmacy moved for summary
judgment, arguing it was entitled to judgment as a matter
of law because “a pharmacist’s standard of care is to
dispense appropriately prescribed medications to a patient
in accordance with a proper medical doctor’s prescription,”
and the pharmacy met that standard in filling the
prescriptions at issue. The district court granted summary
judgment dismissing all claims against the pharmacy with
prejudice and awarding costs to the pharmacy.
The Court of Appeals reversed, holding the dismissal
was improper because the pharmacy did not establish as
a matter of law that the clerical-accuracy standard stated
and applied by the pharmacy’s expert is the applicable
standard of care that the pharmacy established compliance.
The record also showed genuine disputes of material fact
concerning the conduct required of a retail pharmacist in
the circumstances of the specific case and whether the
pharmacy’s conduct met those requirements.

Oakey v. May Maple Pharmacy, Inc.,
2017-NMCA-054, 399 P.3d 939,
cert. denied, June 12, 2017, No. S-1-SC-36470
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__________________________________________________

Signature

__________________________________________________

Name on Card

__________________________________________________

Billing Address with Zip Code ___________________________

CID Code ________________ Expires ___________________

Credit Card No. ______________________________________

□ Check □ MasterCard □ Visa □ Purchase Order

Method of Payment:

□ $225 DLA Members
□ $275 Non-Members
□ $130 Government Staff Attorney □ $99 Adjusters/Law Clerks
□ $0 Judges/Law Student

Registration Fees:

Email: __________________________________________

Phone: _________________________________________

City/State/Zip: ___________________________________

Address: _______________________________________

Firm: __________________________________________

Name: __________________________________________

You may register by returning the form below or registering online at www.nmdla.org

REGISTRATION FORM

Cancellations

will

be

NMDLA
P.O. Box 94116
Albuquerque, NM 87199-4116
Phone 505-797-6021
Fax 877-245-5021
Email nmdefense@nmdla.org

refunds will be given after that date.

Monday, December 4, less a $25 handling fee. No

accepted in writing if received by 5:00 p.m.,

Cancellations/Refunds:

Questions? Call 505-797-6021

Email to nmdefense@nmdla.org

Fax to 877-245-5021

Albuquerque, NM 87199-4116

P.O. Box 94116

NMDLA

Register online or send payment with
form to:

For directions and map go to: http://jccabq.org/main/
map_directions.php

From Interstate 40: Exit at Wyoming. Head North on
Wyoming past Spain. The JCC is up the street on the
right.

From Interstate 25: Exit at Osuna/San Mateo. Head
South/East on San Mateo to Academy, turn left. Follow
Academy East to Wyoming, turn right. The JCC is past
the light on the left side of the street.

Albuquerque, NM 87109

5520 Wyoming Blvd NE

Jewish Community Center of
Greater Albuquerque

A link to the program handouts will be available for
download from the NMDLA website will be emailed to
registrants three days prior to the seminar.

REGISTER ONLINE AT
WWW.NMDLA.ORG

Program Chairs:
Cody Rogers, Esq.

5520 Wyoming Blvd NE
Albuquerque, NM 87109

Jewish Community Center
of Greater Albuquerque

5.4 General NM MCLE Credits

This seminar is designed for the
intermediate as well as advanced
civil rights practitioner and adjuster.

Friday, December 8, 2017

2017 ANNUAL CIVIL
RIGHTS SEMINAR

New Mexico Defense Lawyers Association

Attorney Panel: Successful Strategies for Defending Whistleblower Protection
Act Claims

9:00 - 10:15

Body Cameras: Now that We Have The Video Footage What Do We Do?

10:30 - 12:30

2:30 - 3:45

Along Came Pauly: An Update on Qualified Immunity

1:30 - 2:30

Panel: Hon. Karen B. Molzen and Hon. Gregory B. Wormuth
Moderator: Sabrina Rodriquez-Salvato
(1.2 General Credit)

Judges Panel: The Impact of Recent Qualified Immunity Decisions on Discovery
and Settlement Conference in Section 1983 Cases

Mark Standridge, Esq.
(1.0 General Credit)

Lunch on your own

12:30 - 1:30

Seth W. Stoughton, Esq., University of South Carolina School of Law
(2.0 General Credit)

Break

10:15 - 10:30

Panel: James P. Sullivan, Jaclyn McLean, Jamie R. Kennedy
(1.2 General Credit)

Registration & Light Refreshments

8:30 - 9:00

SABRINA RODRIGUEZ-SALVATO, ESQ. practices in
Constitutional/Civil Rights, Labor/Employment and Trial
Practice cases with Brennan and Sullivan, PA.

MARK D. STANDRIDGE, ESQ., with Jarmie & Associates,
focuses primarily on civil rights and personal injury
defense, as well as employment law.

JAMIE R. KENNEDY, ESQ., is an associate in the
Santa Fe office of Hinkle Shanor LLP, routinely handles
employment-related matters.

JACLYN MCLEAN, ESQ., is a partner in the firm of Hinkle
Shanor LLP, in Santa Fe.

JAMES P. SULLIVAN, ESQ., practices civil defense law
with Brennan and Sullivan, P.A. in Santa Fe.

SETH W. STOUGHTON, ESQ., is an
Assistant Professor at the University of
South Carolina School of Law, where
he is affiliated with the Rule of Law
Collaborative. He is a frequent lecturer
on policing issues. He teaches Police
Law & Policy, Criminal Law, Criminal
Procedure, and the Regulation of Vice.

FEATURED SPEAKERS

• HON. KAREN B. MOLZEN, Chief United States
Magistrate Judge

• HON. GREGORY B. WORMUTH, United States
Magistrate Judge

ESTEEMED PARTICIPATING JUDGES

FRIDAY, DECEMBER 8, 2017

5.4 General NM MCLE Credits
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