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2017 NMDLA BOARD OF DIRECTORS

The New Mexico Defense Lawyers Association is the
only New Mexico organization of civil defense attorneys.
We currently have over 400 members. A common
misconception about NMDLA is that its membership is
limited to civil defense attorneys specializing solely in
insurance defense. However, membership in NMDLA
is open to all attorneys duly licensed to practice law in
New Mexico who devote the majority of their time to the
defense of civil litigation. Our members include attorneys
who specialize in commercial litigation, employment, civil
rights, and products liability.
The purpose of NMDLA is to provide a forum where New
Mexico civil defense lawyers can communicate, associate,
and organize efforts of common interest. NMDLA provides
a professional association of New Mexico civil defense
lawyers dedicated to helping its members improve their
legal skills and knowledge. NMDLA attempts to assist the
courts to create reasonable and understandable standards
for emerging areas of the law, so as to make New Mexico
case law dependable, reliable, and a positive influence in
promoting the growth of business and the economy in our
State.
The services we provide our members include, but are
not limited to:
•

2

Exceptional
continuing
legal
education
opportunities, including online seminars, with
significant discounts for DLA members;

•

A newsletter, Defense News, the legal news
journal for New Mexico Civil Defense Lawyers;

•

Members‘ lunches that provide an opportunity
to socialize with other civil defense lawyers, share
ideas, and listen to speakers discuss a wide range
of issues relevant to civil defense attorneys;

•

An e-mail network and website, where members
can obtain information on judges, lawyers,
experts, jury verdicts, the latest developments in
the law, and other issues; and

•

An Amicus Brief program on issues of exceptional
interest to the civil defense bar.
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MESSAGE FROM THE PRESIDENT
By Courtenay L. Keller, Esq.
Riley, Shane & Keller, P.A.

Dear Members:
Happy New Year. I am looking forward
to serving as the President of NMDLA in 2017
and hope to have a positive influence on the
direction of our organization. I am optimistic
about the prospects of 2017 and am glad
to have 2016 in the rear view mirror. So many of you have
expressed that 2016 was a difficult year, if for no other reason
than the loss of David Bowie, Prince, Glen Frey, John Glenn,
Muhammad Ali, Arnold Palmer, and Justice Antonin Scalia (in
no particular order).
Sean Garrett deserves our thanks for his service as
President of NMDLA for both 2015 and 2016. In 2016, Sean
graciously agreed to serve a second term, which gave me the
opportunity to progress through the ranks. Sean kept hold of
the wheel and led us well. Thank you, Sean.
The DRI Leadership Conference was held in Chicago
in early January, which included a series of excellent
presentations by that organization’s top leaders. The trend to
nationalize insurance defense practices was a dominant theme
of the conference. Here in New Mexico, we saw that trend
materialize with the adoption of reciprocity. The perception
that increased use of staff counsel has decreased the number
of referrals to outside counsel was another topic of discussion.
It seems the all-important “metric” by which we are measured
is how productive (and efficient) we are, not how good of a

lawyer we are. Some attorneys perceive these changes in the
insurance defense industry as a threat to our business, while
others believe a failure to innovate is a bigger threat. My takeaway from the conference is the belief that we cannot cling
to our “old school” thinking and must adapt to flourish in the
current culture. Change is upon us. Adaptability is key.
Another theme of the conference was the importance
of communication among defense attorneys. My focus this
year is to enhance communication among our members.
Please take advantage of the link on the NMDLA website to
submit requests to the member network for expert witness
referrals. Consider using this link more broadly to report a
favorable outcome on an issue of common interest or circulate
general requests for information. NMDLA will also offer an
opportunity to connect without adding to your electronic
overload. Instead, we will facilitate our talking directly to one
another through telephonic “Brownbag Roundtables.” Details
to follow. You will be invited to dial in and join a discussion on
hot topics of current interest. These calls will be an opportunity
for you to reconnect, tell us how adaptable you are, or lament
the loss of Prince.
I am looking forward to talking to you.
Courtenay L. Keller, Esq.
Riley, Shane & Keller, P.A.
2017 NMDLA President

Share Your Successes!
Over the last few years we have been able to enhance the value of membership in the NMDLA by way of electronic
access to a variety of information — especially through the use of email inquiries for information and publication of
peer accomplishments. As part of that continuing effort, we ask each of you to bring your accomplishments to the DLA‘s
attention. Submissions might include a good result at trial, a favorable appellate decision, a successful motion at the
trial court level, or a recommended expert or mediator.
When you submit your success, we will publish the information and case details to our website‘s library of defense
verdicts, and send an email notification to all DLA members. Also, the NMDLA website‘s home page highlights our most
recent submissions.
Successes may be submitted in the member-only section of NMDLA‘s website, www.nmdla.org. If you need password
assistance, contact us at nmdefense@nmdla.org.
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The Answer to Your Expert Needs:
Outsource Your Hunt
By Lyn Gaudet, M.A. J.D. & Jason Kerkmans, J.D.
MINDSET

The Hypothetical
A stack of medical records more than six-inches
thick lands on your desk. Soon, it is followed by a report
with citations to a number of research studies, ripe with
acronyms in the titles, and a half dozen disks with data from
the underlying assessments. All of this information is in
relation to the mild traumatic brain injury (mTBI) claim you
are defending. Last month it was a back injury claim with
some associated whiplash and chronic pain. You were able
to review the back claim and prep for the opposing expert’s
deposition with the input of a reliable physician. In the past,
you’ve done some TBI claims with a neuropsychologist and
sometimes a neurologist even, but this one has some new
information you haven’t worked with yet. The file looks
more complicated, but is it really? And if your answer is
that it’s not that much more complicated, how confident
are you in that conclusion?
When you open the file, the first thing that is clear
is that the head injury may not be the only thing in play.
Yes, the plaintiff was the injured party in the vehicle driven
by your client that crashed into the median divider and
then side-swiped a parked truck. Yes, his head hit the dash
and he was treated for a contusion to the forehead. But,
he also arrived at the ER with a Glasgow Coma Score of
15, top of the chart, and he never lost consciousness. He
also smoked for 20 years, was overweight and is receiving
chemotherapy medication for the second time in the past
four years to treat a recurring tumor in his abdomen. He’s
claiming memory loss, difficulty in performing daily tasks,
and depression. He also claims not only can he not return
to his job as the manager of a local print shop, but he is
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going to need long-term, in-home care. He’s 63 years old
this year.
The CT collected during his emergency visit
was read as normal. And it took three months for him to
begin reporting any memory impairment. Prior to that his
only complaint was that his lower back was in constant,
numbing pain and his right arm, which was broken at the
wrist during the accident, kept him from driving so he has
been sitting at home a lot instead of getting to pick up his
granddaughters after school like he normally would.
The plaintiff’s attorneys have also produced
an MRI report from a scan collected one year after the
accident, which is signed by a Dr. Thomas. Dr. Thomas is
a Harvard Medical School-trained radiologist in private
practice. He claims that the results from something called
Diffusion Tensor Imaging (DTI) reveal a TBI has occurred
and that the plaintiff has mild hippocampal atrophy. The
plaintiff’s neuropsychologist lists results that are mostly
consistent with your neuropsych’s testing, but the two
differ on whether the few deficits he has are related to the
depression and pain as your expert says, or a mTBI as their
expert claims.
Is it a case worth settling or do you recommend
fighting the TBI claim? Who do you hire to help evaluate
the MRI given the Harvard-trained radiologist’s report?
And what do you make of the DTI? You heard DTI is being
used in TBI cases recently but you have not had it in one
of your cases before. Is it going to even pass Daubert? DTI
is a type of structural MRI data. Structural MRI sequences
collect pictures of the brain’s gray and white matter. The
gray matter is composed of neurons. The brain’s white
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Continued from Page 4
matter is composed of myelin-coated axons and controls
the signals between the neurons. Those signals determine
how well the neurons are able to communicate with each
other. Neurons could be thought of as landline phones and
axons as the telephone wiring system that connect them.
DTI techniques focus on the integrity of the brain’s white
matter. The data collected by the DTI sequences, therefore,
can indicate the brain’s ability communicate between the
different brain regions.1
The answers to all of the possible questions are
out there. Starting with the radiologist’s read, what his CV
doesn’t show is any publications on neuroradiology, and
more specifically, TBI. He’s qualified to read the MRI, but his
support for TBI is based on a DTI finding and hippocampal
atrophy based on visual inspection, both of which you think
you can attack. Did he properly account for the 20-years of
smoking when deciding the DTI results are from the TBI?
What about the chemo? Wouldn’t a neuroradiologist with
an extensive history of clinical practice, research experience
and publications regarding MRI scans and traumatic brain
injury be able to definitively evaluate and, if appropriate,
refute Dr. Thomas’s opinion regardless of whether she was
Harvard-trained or not?
You PubMed search turned up a neuroradiologist
in Arizona with a long list of TBI research publications.
You call and she’s interested, and even better she has a
clinical practice. Unfortunately, that clinical practice also
means she’s too busy to take on a legal case. You spend a
few more days convincing her to at least look at the scans
and let you know if Dr. Thomas’s report carries water. She
relents. Unfortunately, during the time she has the images,
another plaintiff’s expert report is delivered saying that
a quantitative MRI assessment indicates hippocampal
atrophy and corroborates the visual DTI finding as well.
Your neuroradiologist says sure, she’s aware of quantitative
analysis of MRI data but she’s never used it herself. She
gives you a name of a neurologist who may know more.
That neurologist reads the report and agrees that the
findings of atrophy hippocampus and the DTI results can be
consistent with injury from a car accident. The neurologist
adds that the specific chemotherapy drugs he has taken
are a dead end as well; they would not break the bloodbrain barrier.
Do you stop there? Or is it worth investing more
time and money in attacking the opposing experts
themselves, their conclusions, their methods, or all three?
It’s obvious there are an endless number of questions that
experience helps diminish. Unless your practice is largely
1
A November 8, 2016 Google Scholar search for articles regarding
“diffusion tensor imaging” rendered 227,000 results and a search for articles
regarding “diffusion tensor imaging” and “traumatic brain injury” rendered
13,400 results.

made up of brain injury cases, how much experience can
you really justify developing in this area though? And more
important for this case, do you have the time?
The fact that the Glasgow Comma Score was 15
when he was taken to the hospital is not conclusive, and
while the lack of a loss of consciousness is helpful to some
degree as it rules out a moderate or severe TBI, it certainly
does not rule out a mTBI. More important in regard to the
findings, however, is the fact that the plaintiff smoked
for 20 years and is 63 years old overall. The DTI findings
Dr. Thomas claims are TBI related could very well may
be the result of smoking for that long. The neurologist is
correct in that studies on the chemotherapy medication
involved show that the drugs are not passing through the
blood-brain barrier and most likely not the cause of any
atrophy within the brain. The neurologist’s familiarity with
quantitative analysis in imaging, however, may be the
source of some misplaced conclusions.
While it is true that quantitative analysis is now
being done more routinely and can be done very well,
it can also be done quite poorly, leading to less than
reliable conclusions. The neurologist isn’t wrong, but he
hasn’t turned over all the stones that should be looked
at in those findings. A true neuroscientist and his or her
team, likely including data engineers, with an expertise in
volumetric analysis of MRI data and traumatic brain injury
would be able to say whether the results stand up or are
based on a faulty foundation. Add in a neuroradiologist
who would be the right expert to rebut the radiologist’s
review to determine the strength of the visual inspection.
Unfortunately, those needs send you back out hunting for
two more experts.

The Science
Stepping back a moment, the hypothetical above
makes clear that dealing with the data in front of you is
a more individualized process than ever before. Within
the past five years, you can find publications relating
to litigating TBI cases that claim the three sources of
information most frequently used to establish brain injury
are neuropsychological testing, neuroradiological findings,
and observations from family, friends, and other individuals
in the plaintiff’s life. And while those broad categories
may technically still apply, the amount and complexity
of data that can fall under “neuroradiological findings”
has broadly increased in the past few years. Mild TBI is an
excellent example of a field where tremendous scientific
progress is being made. While the science has established
that between eighty and ninety percent of mTBI patients
will fully recovered within six months of their brain injury,
there are a subset of patients (the remaining ten to twenty
percent) who experience long-lasting negative outcomes
following a mTBI. And so how do you know if the individual
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New Mexico Chapter

The following attorneys are recognized for

Excellence in the field of Alternative Dispute Resolution

Hon. James Hall
Santa Fe

Hon. William Lang
Albuquerque

Andrew Lehrman
Santa Fe

Bruce McDonald
Albuquerque

Hon. Leslie Smith
Fairacres

Hon. Alan Torgerson
Albuquerque

Denise Torres
Las Cruces

Hon. Wendy York
Albuquerque

Check preferred available dates or
schedule your appointments online
directly with Academy Members!
www.NMMediators.org
www.NMMediators.org is
is free,
free, funded
funded by
by our
our members
members

Visit our national roster of 900+ top neutrals at www.NADN.org

NADN is administrator for the DRI Neutrals Database

www.DRI.org/neutrals
* The National Academy of Distinguished Neutrals is an invitation-only professional association of over 900 litigator-rated
mediators & arbitrators throughout the US and a proud partner to both the DRI and AAJ. For more info, please visit www.NADN.org/about
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Continued from Page 5
claiming damages is part of the former 80 percent or
the latter 20? Establishing from a scientific and medical
perspective that the individual does in fact fall into the
percentage of people who will not fully recover from their
mild TBI requires data—data that should be able to speak
for itself.
When it comes to TBI data, though, things can get
complicated. It is critical that the data is evaluated carefully
and analyzed appropriately. The most common types of
neuroimaging data collected in response to someone
seeking medical attention after a possible head injury is
a CT (computed tomography) scan. Some individuals may
receive an MRI as well. The standard MRI and CT that would
be performed by an ER or hospital, however, is not likely to
be sufficient enough to detect the microscopic structural
damage that can be caused by concussions resulting in a
mTBI, nor can they visualize the resulting chemical changes
that eventually result in cell death in the brain.
Literature suggests that between 40 and 70 percent
of mTBI cases still have normal structural MRI scans. The
remaining 30 to 60 percent are read as abnormal. As an
added wrinkle, it is well-established that imaging read as
normal does not mean that there is not an injury. Additional
sources of data besides standard imaging or traditional
neuropsychological testing can also be used to establish
the presence of a mTBI. These types of data are likely
going to be used with increasing frequency. Advanced
neuroimaging sequences and corresponding quantitative
MRI analyses on both gray and white matter data, if done
well and with appropriately sized control groups, can
allow for statistically based statements to be made about
the individual subject. Multiple sets of imaging data may
also be obtained to detect atrophy that is a downstream
consequence of the injury but not detected on earlier
scans. Other types of data can be used to provide additional
information regarding brain injury and associated
sequelae, or symptomology, including audiology exams,
neuro-optometry evaluations, and neurophysiological
testing
(including
electroencephalography
and
magnetoencephalography).
Genetic testing may also be performed. Every person
has two copies of a gene called APOE. And there are at least
three different forms, or alleles, of the APOE gene. ApoE3
is the most common form and its effect on dementia risk
is believed to be neutral—neither increasing nor reducing
the risk. ApoE2 is the least common variant and it is
believed to provide some protection against the disease.
An ApoE4 variant is present is approximately 20 percent
of the population and it is the variant that increases risk
for the disease and is associated with an earlier age of
onset, with two copies of the apoE4 variant providing an

increased risk over only one copy. Having suffered a TBI
generally is associated with an increased risk for dementia
already. And the best data indicate that moderate and
severe TBIs increase risk of dementia between 2- and
4-fold.2 Coupled with the presence of the ApoE4 gene,
a TBI claim raises more long-term questions. For starters:
What does the APOE genotype predict as it relates to the
various categories of TBI (mild, moderate, and severe)?
What are the base rates for developing dementia in the
general population, developing dementia following a TBI,
and developing dementia following a TBI in an individual
that have one or two copies of the ApoE4 gene? Does the
ApoE4 variant project equally well across gender? Across
ethnicities? What are the other variables that could mediate
the relationship between genetics, TBI, and dementia? As
behavioral genetics research continues to advance, similar
questions regarding other neurodegenerative diseases
and psychiatric disorders are raised as well.
So when the stack of documents lands on your desk,
the old way of evaluating TBI cases may no longer be
enough. A traditional expert, such as a general neurologist
or neuropsychologist, is not likely to be able to address
and respond effectively to all of these types of data. And
careful evaluation of each method of data collection and
analysis is needed to ensure they were done in accordance
with best scientific practices. That doesn’t mean, however,
that you should be necessarily wary or afraid of any of the
science you may soon face. With the right expertise on
your side, you can fairly and efficiently evaluate any stack
of records you get.

The Hunt
As the amount of relevant, peer-reviewed scientific
literature has increased, so too has the number of expert
forensic evaluations being completed. This isn’t exclusive
to one area of science, as with a mTBI, either. It’s happening
in many scientific and medical disciplines with relevance in
a variety of legal contexts. And as attorneys know, finding a
good expert, with up-to-date expertise in these disciplines
can be critical to a case.
As the number of areas of expertise commonly
used in litigation grows, forensic experts also become
more highly specialized. As a result, identifying, vetting,
recruiting, and forming a working relationship with
experts in each scientific sub-specialty becomes more and
more challenging, if not impossible, given time restraints.
Alternatively, relying on a general expert can leave you
with a false sense of security. That misplaced assurance
may only become apparent when your expert’s opinion is
being contrasted by an opposing expert who completed
a four-year fellowship in the specific area of interest, has
2
Sharon Shively et al. “Dementia resulting from traumatic brain
injury: what is the pathology?” 69(10) Archives of neurology 1245 (2012).
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authored some of the relevant research, and is obviously
up-to-date on the literature and science in the given
subject area. There’s obviously a chance you won’t face
such a highly qualified opposing expert, of course, but is
that a chance you want to take?
Related to the general expert, but of a slightly subtler
type, is a subject-matter expert who feels comfortable
straying outside his or her area of expertise. Often implicitly,
but in some unfortunate cases explicitly, attorneys may be
their own worst enemy by asking, even pressuring, their
expert to opine on matters technically outside their area
of expertise. It is true that a neurologist is going to know
about a number of other brain-related disciplines, and will
likely appear knowledgeable when discussing them, but
that does not mean he/she should be offering opinions in
those other disciplines. The best experts are the ones that
readily admit which areas are outside of their expertise and
consequently should be addressed by another expert. Even
better are groups of experts who work together efficiently
to ensure each is covering their respective material and
none feel pressured to veer out of their lane. This forensic
think tank model is also the best way to alleviate the feeling
that something may have been missed, that the settlement
should start lower, or that settling this case quickly is, in
fact, the best course of action.

The Answer
Having a forensic think tank that could quickly address
all of these issues and provide the right expertise would
be ideal. Thankfully developing your own forensic think
tank isn’t something you have to do. MINDSET’s forensic
consultation practice is based on the premise that the
adversarial system would greatly benefit from having
consulting experts who seek to educate the legal team
on the relevant science, provide comprehensive case
review services, make recommendations on the warranted
testing, as well as put the lawyers in touch with consulting
and testifying experts whose research and experience are
directly relevant to their current case. Determining the
exact areas of expertise that are going to be needed in
complex litigation, particularly litigation involving a range
of personal injury and wrongful death claims, and creating
a unique forensic think tank for each case from our network
of vetted experts is what we do.
Ideally, consulting and testifying experts will provide
you with information that makes it easier for you to do your
job. From the first meeting or phone call they should be
able to help identify the critical issues and work with you
to determine the best path forward to ensure issues are
addressed and in the proper order. By the time they have
8
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finished reviewing the client files and data they should
have enabled you to accurately weigh the strength of the
data and expert opinions in the case and therefore make
informed recommendations to your clients.
Having confidence in the experts you are relying on
requires knowing that the information they’ve provided is
accurate, utilizes the latest peer-reviewed science, and is
within their specific area of expertise. The more areas of
expertise that arise in a case, the more experts you will
need. Being able to bring in those experts quickly and
efficiently in the timeframe allotted can require identifying,
vetting, and retaining those experts before you even know
you’ll need them. The alternative is to hunt for them in a
rush and hope you get lucky. Outsourcing the hunt for
help, by relying on a forensic think tank with a large group
of experts who can efficiently be brought into a case if
needed, makes that part of your job easier, leaving you to
focus on the legal and strategic issues in your case.
Directed by two attorneys, MINDSET has a
network of more than 40 vetted experts covering a wide
range of scientific and medical expertise that includes
neuroscientists, neuroradiologists, big data scientists,
a number of specialty psychiatrists, psychologists,
and neuropsychologists, psychopharmacologists and
toxicologists, genetics experts, even internal medicine
doctors, infectious disease experts, and a urologist. All the
experts in our network have strong academic, research,
or clinical credentials, the majority are nationally and
internationally recognized experts and leaders in their
fields, and, perhaps most important, all MINDSET experts
are committed to the responsible use of science in the
courtroom.
MINDSET also has legal expertise in the admissibility
of expert evidence and can coordinate data collection
efficiently and effectively. The scope of our expertise
extends well beyond evaluation of traumatic brain injuries,
but the same principles hold true. Find the right experts to
direct your evaluation of a case, make sure the correct data
has been collected and analyzed using the best methods
in accordance with peer-reviewed and published science,
allow each expert to focus solely on his or her area of
expertise in analyzing the data and forming opinions and
then apply those results to the legal issues at hand.
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Seeking Editorial Board Members
NMDLA seeks members to join the Defense News Editorial Board. The requirements
for service on the board are minimal but crucial to the continued success of the
publication.
•
•
•

Attendance at a majority of the 6 meetings held per year
Contribution of concepts/topics for at least one article per year
Writing or co-writing at least one article per year

The Editorial Board meetings are held on the second Tuesday of alternate months,
12 noon to 1:30 pm, at Civerolo, Gralow and Hill, PA, 20 First Plaza Center NW,
Suite 500, Albuquerque. A light lunch is served.
Meetings dates for 2017: February 14, April 11, June 13, August 8, October 10,
December 12.
Contact Jean Gibson to confirm attendance or for further information at
nmdefense@nmdla.org.

NMDLA Brownbag Roundtables
NMDLA is launching a new opportunity to communicate with colleagues on
a variety of hot topics of current interest to the defense bar. Once a month,
members will be invited to dial in over the lunch hour and talk directly to each
other in our new telephonic “Brownbag Roundtables.” These calls are not CLE,
just an opportunity to connect with each other. Watch for email announcements
of topics to be discussed on the 3rd Wednesday of each month. If you have a
burning issue you’d like to discuss, let us know at nmdefense@nmdla.org.
The first conversation will occur at lunchtime on
Wednesday February 15th
12:00 p.m. MST
The proposed topic is
“Demands that insurers not issue 1099s in connection with settlements.”
However, you are invited to raise any topic of interest during the call.
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WWW.AMBITIONSGROUP.COM

LEADING LITIGATION SUPPORT AND E-DISCOVERY SOLUTIONS
FORENSIC COLLECTIONS
EARLY CASE ASSESSMENT AND DIGITAL REVIEW
PST AND EMAIL PROCESSING
PAPER CONVERSION AND IMAGING
TRADITIONAL REPROGRAPHICS
TRIAL SUPPORT

“Working with Ambitions
saved our staff hours of
wasted review of hard
copy documents. They
were very knowledgeable
about the way technology
is changing how we
practice and litigate.”

EXHIBIT NOTEBOOKS AND ENLARGEMENTS
500 Marquette Ave., NW
Suite 280
Albuquerque, NM 87102
(505) 234-7700 Phone
orders@ambitionsgroup.com
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Big Data on the Open Road
How the Amended Rules of Civil
Procedure Will Affect Transportation
Industry ESI Discovery in Federal Courts
This article first appeared in the DRI publication, For The Defense, December 2016.

By Bryan C. Garcia, Esq.
Garcia Law Group LLC

Data generation will explode
in the transportation industry
over the next 20 years, and the
2015 amendments can help the
business and defense attorney
curtail discovery costs.
Every new technological advance on a tractortrailer directly or indirectly involves electronically
stored information (ESI). Every advance in logistics
and fleet management involves electronically stored
and transmitted data. The net result is an exponential
explosion in the amount of ESI available when an accident
occurs. The ESI that you are confronting in today’s case
will be multiplied in next year’s case. The purpose of this
article will be to examine how the recent amendments to
the Federal Rules of Civil Procedure have the flexibility to
handle the explosion of data that is and will occur in the
transportation industry over the next 20 years without
burying the business and defense attorney in discovery
costs. As we look forward, we know for certain that digital

information will continue its exponential explosion and
that electronic device speed and interconnectivity will keep
pace. The Federal Rules are not a stylistic modernization;
rather, they are an effort to address a culture of abusive
discovery practices and wrestle with electronically stored
data.
The transportation industry is logistics driven, and
logistics are data. It is beneficial to take a brief tour of
just how much computerization and integrated digital
communication there is on a modern tractor-trailer.
You must understand that a tractor-trailer is a massively
integrated mobile network with internal computerized
systems and external data exchange, communications, and
monitoring systems.
Discovery of ESI in the typical trucking accident case
has largely focused on what data is available on a specific
device, i.e., a specific “black box,” heavy vehicle event
recorder, computer, physical server, or cloud server and any
reporting of the systems to the transportation hub. There
is also ESI that is being externally communicated to the
fleet-monitoring center. The entire ground transportation
industry is rapidly evolving, and defense lawyers need to
comprehend fully just how much ESI is available, what it is,
in what form, how to access it, and how to produce it. The
lawyer’s historic tendency is to focus on where the data
is and look on that computer, as opposed to identifying
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data can be overwritten in the course of a tractor-trailer’s
normal operation. A good example of this is the last stop
record, which can be overwritten when a vehicle is moved.

the information that the data provides. The Federal Rules
changes can help you streamline discovery by focusing on
what information is contained in the ESI.

With so many systems, it is easy to see how something
may get overlooked in the course of evaluating electronic
discovery.

Sophisticated opposing counsel will send an ESI
preservation or spoliation letter in truck accident litigation.
O’Berry v. Turner, 2016 U.S. Dist. Lexis 55714 (M.D. Ga. Apr.
27, 2016). It is an increasingly common tactic. The duty
to preserve ESI can be triggered by three things: (1) a
litigation hold letter (O’Berry); (2) internal policies, Thomas
v. Butkiewicus, 2016 U.S. Dist. Lexis 57163, at *33 (D. Conn.
Apr. 29, 2016); or (3) a grievance, id. at * 34. The duty to
preserve ESI is not modified by the amendments and
generally attaches when a party can reasonably anticipate
litigation. In many of these decisions, the court applies “a
no later than” analysis that treats a litigation hold letter as
a bright line.

An additional point to consider is the incident event
report. This is ESI, but beyond the recording of the data are
the thresholds that are programmed into the module to
trigger the event recording. The defense lawyer will need
to know how and what the programmed thresholds are
and whether the thresholds meet or exceed the prevalent
standard of care. Once the thresholds are programmed
into a computerized system, the thresholds are ESI.
Similarly, there are electronic onboard video recorders of
two varieties—always on and event triggered. If the video
recording is event triggered, you should have a similar
analysis on the parameters of how the triggering event
is programmed. You must understand these thresholds
early in the litigation. This blending of objective data with
subjective thresholds may prove fodder for psychological
drama rules-based reptile-theory attacks.

Be Aware of All of the Computerized Systems Both on
the Tractor-Trailer and at Fleet Management
A generalized overview of a tractor-trailer will inform
the complexity that a defense attorney faces in advising
clients of data preservation obligations and responding to
discovery. In an accident case, there is a tendency to focus
on the heavy vehicle event recorder and more recently to
focus on any video that may be available. You may have
arguments under the revised Federal Rules that this is
sufficient information, or at least a sizable portion of what
needs to be produced. But you also need to look inside,
beyond, and beside these computerized systems.
With the exception of the driver (for now) and the
load, everything on a tractor-trailer is computerized and
controlled by a digital hub. Tractor-trailers produced as
late as the mid-1990s are largely controlled by electronic
control modules. This includes major systems (think
acceleration and braking) and minor systems (think radio
and windows). Some examples of the various modules are
an engine control module, a powertrain control module,
a body control module, and an airbag control module.
Each module is a small computer within a network. A
module controls a particular system and can contain ESI.
The module can also report diagnostic trouble codes.
These codes can also be pulled from the module with a
handheld device. These modules communicate internally
through a network hub. The design of the network may be
important to your forensic team, but for the purposes of
this article understanding that there is an internal network
on a tractor-trailer network is sufficient. A Controller Area
Network (CAN) is the current vehicle network standard, and
all the modules are connected in parallel sequence. There is
some level of data recording that is done, but some of that
14
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Telematics is the processing of collecting and
transmitting through a wireless network. Qualcomm
is the industry leader and largest service provider of
truck telematics systems. Telematic systems record and
transmit data such as vehicle GPS, vehicle speed, hours
of service, diagnostic codes, cruise control usage, engine
usage, odometer and trip mileage, fuel usage and level,
oil usage and levels, other engine-related information,
brake usage, transmission usage. Some newer models
are able to transmit data to fleet management when
following too closely or approaching another vehicle too
rapidly. These events may be logged by the internal system
and communicated to the transportation hub. As noted
above, you need to understand how the thresholds are
programmed. In other words, even though a following too
closely event is recorded internally and transmitted via
the telematics system, it may not breach the applicable
standard of care. In O’Berry, 2016 U.S. Dist. Lexis 55714, the
court focused attention on the loss of ESI that contained
violation reports based on these “triggering events” that
were logged into a PeopleNet web portal.
Similarly, the messaging system on a tractor-trailer
allows for instantaneous communications between the
driver and the fleet manager. Sometimes this is in the form
of drop-down menus, and sometimes it is in the form of
blank fields. There are fleet systems that maintain logs,
and reports can be generated. The defense lawyer needs
to understand both the fleet and the rig level. Finally, there
are redundant and backup systems that may be available
and useful in defending against requests for sanctions.
Biometric monitoring and recording (such as Fitbit) is
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another type of external system that is easily overlooked.
These are not currently integrated with a tractor-trailer,
but the defense lawyer should investigate whether a driver
wore a biometric recording device, particularly when the
driver’s health is potentially an issue. In these types of
situations, you should inquire and preserve this evidence.
Remember, some devices send reports to a user’s e-mail
address.
Finally, consider the inevitability that a drone will be
dispatched directly from a rig. It will be controlled from
the transportation hub, and the data will be collected.
The data would include video but it could also provide
real-time information on weather, temperature, and road
condition. This information would be separate from the
event recorder information and any additional information
that may be on the various modules and the CAN.

The Amendments Can Help Contain ESI Discovery Cost
and Aggravation
A defense lawyer must have more than a generalized
understanding that trucking litigation will involve ESI. The
lawyer needs to understand both the internal and external
systems. This has always been good practice, but the
Federal Rules revisions will require that you understand
these computer systems and the data kept in each from the
inception of litigation, and even earlier in some instances.
For in-house counsel, be ready to discuss and to teach
(or to facilitate the teaching) of these systems. In-house
counsel would be well served to identify those individuals
that can teach other lawyers about how these systems
hold ESI and how the data is communicated and retrieved.
These people will be invaluable as Rule 30(b)(6) witnesses
as discussed later in this article. Your forensic investigative
team also needs to be knowledgeable about the internal
and the external systems and how these systems share ESI.
A couple of general themes can be pulled from the
recent amendments to the Federal Rules of Civil Procedure:
1. Lawyers and parties need to cooperate. If you do
not, the federal courts will “actively manage” the
case for the litigants. You are required to start the
discovery conversation early with both opposing
counsel and the court.
2. Proportionality will reign.
3. Reasonableness in the preservation efforts can
provide safe harbor from case-killing sanctions.
4. Case-killing sanctions require the very tough
intent to deprive standard.

The Amendments to Rules 1 and 16 Require Early
Collaboration with Opposing Counsel and the Court
You need to be prepared for an accelerated litigation
pace early in federal court litigation. There are certain
logistical difficulties in trucking litigation that are likely to
cause frustration for the defense attorney. The changes to
Rule 1 and Rule 16 are designed to force counsel to confront
ESI (and, indeed, all discovery) early in the litigation. The
amendment to Rule 1 articulates that the Federal Rules
should help achieve the “just, speedy, and inexpensive
determination of every action and proceeding” and charges
the court and the litigants with accomplishing these goals.
This is not a preamble but a guiding principle. The effect
of the changes pushes the defense attorney to understand
what information is available and to have a conversation
with opposing counsel and the court early in the litigation.
The changes to Rule 16 drive home this point.
Scheduling conferences must be attended in person, and
the attorneys must be prepared to discuss ESI and craft a
preservation order. Realistically, this puts significant time
pressure on the defense attorney and the attorney’s client
to investigate and to prepare an answer to a complaint and
to form a cogent preservation and production strategy
within 90 days or so. This pushes what would once have
been later-incurred discovery costs much earlier in the
case. Also, Federal Rule 26(d)(2) now allows any party to
deliver requests for production 21 days after that party
has been served, even if no Rule 26(f ) conference has yet
occurred. Your rapid response teams will not only require
the onsite team, but also a team at the transportation hub.
At the Rule 16 conference, you will need to be able
to articulate what ESI the client has, how much there is,
how quickly the information can be reviewed, and how
fast it can be produced. The logistical hurdles are obvious
when you consider that you have an accident in one state,
a tractor-trailer and possibly a driver in other state, and a
transportation hub in an entirely different area. An objective
for both the litigator and in-house counsel is to initiate the
proportionality discussion at the start of the litigation. As
an aside, the changes to Federal Rule of Civil Procedure16
also reference Federal Rule of Evidence 502 quick-peek and
claw back agreements and orders to address inadvertent
production of privileged documents. Although beyond
the scope of this article, DRI has published several articles
previously on 502 orders, including a model order.
There is also a very useful suggestion in Federal Rule
16 about the use of pre-motion status hearings. I suspect
that many judges will include this requirement in their
scheduling orders. However, if you are up against counsel
known for abusive discovery, do not hesitate to ask the
court to require this at the scheduling conference. If your
case turns into a burdensome discovery case with threats
of multiple motions to compel, ask the court to implement
the pre-motion hearing at any point in the litigation.
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Rule 26(b)(1) Production
Discovery, and ESI discovery in particular, is timeconsuming and expensive in trucking litigation. It is not
uncommon for written discovery to take some time, and
depositions can also be onerous, particularly when travel
is required. The amendments to Federal Rule 26 afford the
opportunity and flexibility to rein in run-away costs. Rule
26(b)(1) will permit a party to
obtain discovery regarding any non-privileged
matter that is relevant to any party’s claim or
defense and proportional to the needs of the
case, considering the importance of the issues at
stake in the action, the amount in controversy, the
parties’ relative access to relevant information, the
parties’ resources, the importance of the discovery
in resolving the issues, and whether the burden
or expense of the proposed discovery outweighs
its likely benefit. Information within this scope of
discovery need not be admissible in evidence to
be discoverable.
Proportionality is the key concept promulgated by the
rules’ change. Before we discuss how the changes affect
ESI and production in the transportation industry, let’s
highlight what is no longer in the Rule 26(b)(1):
•

“The existence, description, nature, custody,
condition, and location of any documents or other
tangible things and the identity and location of
persons who know of any discoverable matter.”

•

“For good cause, the court may order discovery of
any matter relevant to the subject matter involved
in the action.”

•

“Relevant information need not be admissible
at the trial if the discovery appears reasonably
calculated to lead to the discovery of admissible
evidence.”

If you have not done so, you need to stop using the
objection “not relevant nor does the request appear to be
reasonably calculated to lead to the discovery of admissible
information.”
While relevance remains the cornerstone to the
production of ESI, Rule 26(b)(1) now expressly requires that
the requested discovery be proportional to the needs of
a case. The word “proportional” is added to Rule 26(b)(1).
However, the concept of proportionality in the Federal Rules
dates back to 1983. The committee note on “information
asymmetry” cuts to the heart of the recent rule change
and that the burden should lie “heavier on the party who
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has more information, and properly so.” Fed. R. Civ. P. 26(b)
(1) advisory committee’s note, 20–21 (2015). Some courts
refer to information asymmetry as “superior access,” but the
underlying concept is the same. Doe v. Trustees of Boston
College 2015 WL 9048255 (D. Mass. Dec. 6, 2015).
There will always be an asymmetry of information
in trucking litigation, given the nature of the automated
and computerized systems, recording systems, and
communications systems. As noted the first section, these
systems all generate ESI, so you have no options but to
embrace the changes to Rule 26(b)(1).
Another change that you should implement today is to
add specific facts and circumstances into your objections.
Federal Rule 34(b)(2)(B) requires specificity when objecting
to requests for production. It is solid practice when
objecting to interrogatories as well, especially when
discussing proportionality. See also Fed. R. Civ. P. 34(b)(2)
(B) advisory committee’s note, 22 (2015).
The concept of proportionality in the Federal Rules
contains a burden-shifting component. Once the moving
party makes a prima facie showing of proportionality, the
burden shifts to the objecting party to show the request
is of “such marginal relevance that the potential harm
occasioned by the discovery would outweigh the ordinary
presumption of broad discovery.” Eramo v. Rolling Stone,
314 F.R.D. 205, 209–10 (W.D. Va. 2016). The party seeking
to compel production of ESI must provide a “logical nexus”
Gilead Sciences v. Merck & Co., 2016 WL 146574, at *2 (N.D.
Cal. Jan. 13, 2016). The “logical nexus” objection, or similar
phrases that may develop, will solidify in the next decade.
For instance, historic data on a driver and a tractortrailer may not meet the nexus standard if the caliber of the
data provided by the heavy vehicle event record and video
is sufficient for the plaintiff to evaluate his or her case. The
same logical nexus objection should be tested because it
concerns some fleet-level information. By supporting your
lack of logical nexus in your objection, you have some
control over how a discovery issue is framed. Pertile v. GM,
is a roll-over case in which plaintiffs attempted to compel
GM to produce complex modeling software that the court
conceded was relevant. 2016 WL 1059450 (D. Colo. Mar.
17, 2016). Instead, the court focused on the adequacy of
GM’s production. The court held that the plaintiffs failed
to demonstrate that the remaining production was not
adequate for trial purposes. The adequacy of the existing
production helped to frame the logical nexus objection.
Rule 26(b)(1) provides a non-hierarchical list of
factors that a court should consider when evaluating
proportionality:
1.

The importance of the issues at stake in the
action.

2.

The amount in controversy.
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3.

The parties’
information.

relative

access

to

relevant

4.

The parties’ resources.

5.

The importance of the discovery in resolving the
issues.

6.

Whether the burden or expense of the proposed
discovery outweighs its likely benefit.

These factors require case-specific inquiries, but your
objections should provide support from one or more of
these six areas.
As the technology becomes more complex, more
integrated, and faster, “active case management” should
get much use of Federal Rule 16(b) conferences to craft a
discovery plan and parameters for each case. Robertson v.
People Magazine, 2015 WL 9077111 (S.D. N.Y. Dec. 16, 2015)
(federal courts should actively manage discovery with
“more exacting control”). Rule 1, Rule 16, and Rule 26(b)
(1) require cooperation between the attorneys. Because a
transportation industry lawyer is always in an asymmetrical
information situation, you will need to be able to discuss
what ESI there is, what is available, and defend how nothing
more is proportional to the case from the scheduling
conference forward.
Strategic use of a Rule 30(b)(6) corporate representative
can also be used to limit written discovery and duplicative
depositions. Sender v. Franklin Resource Inc., 2016 WL
814627, at *2 (N.D. Cal. Mar. 12, 2016). Consider corralling
discovery toward a knowledgeable corporate witness and
requesting that a court limit further depositions or written
discovery. A corporate representative knowledgeable with
the tractor-trailer internal ESI and external ESI will prove an
important centralized point for companies facing federal
litigation and useful in limiting unwieldy discovery. The
more systems and more ESI you have to understand, the
greater your need becomes to identify these people.
The defense lawyer should also contemplate the
advantages and be able to articulate the possible time
and cost savings of phased discovery under Rule 26.
Again, the defense attorney representing a transportation
industry client will need to have the full picture of both
internal and external ESI to propose to a court how the
phases of discovery could be sliced. Remember, federal
courts will be sensitive to the fact that the parties are in
an asymmetric information situation, and one of your
goals should be to inform a court that the plaintiff has
the information that he or she needs for trial. (Note: Rule
26(C) has been amended to provide a mechanism to shift
costs to the requesting party, but given the asymmetry of

information in trucking litigation, it is unlikely to happen
much in trucking litigation.) For instance, in Wide Voice
v. Sprint Communications, the court required the plaintiff
to prioritize a single claim (out of five) for discovery and
barred discovery requests specific to the other claims. 2016
WL 155031 (D. Nev. Jan. 12, 2016). This might not work in
every case, but it is worth discussing, especially in cases for
which fleet-level information may be sought.
The well-prepared defense lawyer who understands
what information is contained in the ESI earlier in the
litigation has a decent chance of limiting discovery to that
which actually serves the needs of the case.

Early Identification, Preservation, and ESI Production
Can Guard Against Case-Killing Sanctions
The amendments to Federal Rule 37 should be
litigated frequently in transportation industry cases over
the next 20 years. One take-home point is that “case killer”
sanctions, i.e., adverse inference instructions and defaults,
are only available under Rule 37(e) if it is proved that the
party acted with an intent to deprive. Federal Rule 37 was
amended to implement a national standard and to address
over-preservation of ESI due to a lack of national uniformity.
Federal Rule 37(e) provides:
Failure to Preserve Electronically Stored
Information. If electronically stored information
that should have been preserved in the anticipation
or conduct of litigation is lost because a party
failed to take reasonable steps to preserve it, and it
cannot be restored or replaced through additional
discovery, the court: (1) upon finding prejudice
to another party from the loss of the information,
may order measures no greater than necessary to
cure the prejudice; or (2) only upon finding that
the party acted with the intent to deprive another
party of the information’s use in the litigation
may: (1) presume that the information lost was
unfavorable to the party; (B) instruct the jury
that it may or must presume the information was
unfavorable to the party; or (C) dismiss the action
or enter a default judgment.
The amendments to Federal Rule 37 should also serve
to curtail the use of the negligence standard that had
become the norm in the Second Circuit regarding badpreservation situations.
Figure 1 is reproduced through the courtesy of
Lawyers for Civil Justice and used with the organization’s
permission. The chart provides a thoughtful visual of the
Rule 37(e) elements that must be demonstrated before
“case killer” sanctions are warranted.
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Figure 1

The prerequisites to seek a case-killing sanction are
that (1) the ESI was lost after a duty to preserve it arose, (2)
the party with the duty to preserve the ESI failed to take
“reasonable steps” to preserve, and (3) additional discovery
cannot restore or replace the information.
The “reasonable steps” element is likely to catch the
bulk of the discovery litigation and reported decisions on
the preservation issue. The duty to preserve arises when
there is a preservation order, a litigation hold letter, a claim
notice, or complaint is received. The duty will attach at any
time that a business anticipates that there will be litigation,
but there may be other factors. Beyond these bright lines,
the courts have declined to expand the duty to preserve
ESI and declined to issue sanctions. Marshall v. Dentfirst,
No. 1:14-cv-2421 WSD (N.D. Ga. Mar. 14, 2016) (available on
Google Scholar).
The scope of the duty to preserve analysis is crucial.
For instance, in Marten Transport, LTD v. PlattForm
Advertising, Inc., an employee’s internet history was lost
because it had been overwritten under routine business
procedures in effect and before a litigation hold duty
pertaining to that particular employee arose. Case No. 142464, 2016 WL 493743, at * 10 (D. Kan. Feb. 8, 2016). Marten
Transport held that there was no duty to preserve internet
search history for a particular employee and therefore no
sanctions followed. The court also concluded that Marten
Transport’s ESI preservation efforts were reasonable, even
in light of the lost browser history. Because there are
computerized systems on a tractor-trailer that overwrite
data in some circumstances, you may need to make use of
Marten Transport-like duty arguments. To do so, you must
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understand the ESI retention and preservation policies for
each computerized system. The lawyer defending against
a motion to compel needs to understand the ESI retention
and preservation process as a procedure in much the
same way as we do written document retention policies.
Additionally, while the analysis in Marten Transport started
and stopped with the duty, I speculate that in similar
data overwrite scenarios, particularly those that occur in
the normal course of operations and when the overwrite
occurred before receipt of the litigation hold letter, it
would be very difficult for the party seeking sanctions to
establish an intent to deprive.
On the other hand, O’Berry, 2016 U.S. Dist. Lexis 55714 ,
was a trucking personal injury case. The company’s internal
practice was to print a paper report from the PeopleNet
web portal. PeopleNet is a telematic system. The paper
report was lost, and the ESI was no longer available due to
PeopleNet’s retention policy. The court issued an adverse
inference instruction in O’Berry. The court determined
that “it is simply irresponsible to print a single paper copy
of information in which one has a duty to preserve . . .”
and that failure to do so was “irresponsible and shiftless
behavior,” which was tantamount to an intent to deprive
the plaintiff of the use of the information in the trial. Id.
at *13. In O’Berry, the litigation hold letter was submitted
approximately two months after the accident. No effort was
made to preserve ESI other than printing the paper report.
The paper data was lost after receipt of the litigation hold
letter.
Courts should be receptive to “substance over form”
arguments under the revised Rule 37(e). So, in defending
against a motion to compel ESI, you should stress to a court
when possible that the information was provided. This
will be particularly useful when the heavy vehicle event
recorder data has been produced. If information needed
by a party to litigation of a claim or defense is lost but is
available from a redundant or backup system, it should be
provided. Again, in defending against a motion to compel,
focus a court’s attention on the information produced, as
opposed to the source of the information.
Only when the information is gone does the test
turn to “intent to deprive” under Rule 37(e). The “intent to
deprive” is a high hurdle for the moving party to establish:
“A showing of negligence or even gross negligence will
not do the trick.” Applebaum v. Target, 831 F.3d 740 (6th Cir.
2016) (citing the advisory committee commentary). The
final elements are for the moving party to demonstrate
prejudice and remedies. Prejudice is not a new concept
and will not be belabored here. On the other hand, the
remedy must be tailored to address the wrong, and it must
be proportional to the damage to the case. This will be a
case-specific analysis, but a few points can be garnered
from the recent case law. For instance, in BMG Rights
Management v. Cox Communications, the court concluded
that a spoliation jury instruction was a “lesser measure”
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than outright default. 2016 WL 4224964 (E.D. Va. Aug. 8,
2016). Proportionality of the sanction is important, and
that buzzword will likely resonate with federal courts. On
the other hand, willfully destroying data will lead to casekilling sanctions. Roadrunner Transportation v. Tartwater,
642 Fed. Appx. 759, 759–60 (9th Cir. 2016) (upholding
district court’s finding that “a less drastic sanction could
not have adequately redressed the prejudice”). When the
loss of ESI requires several distinct steps, the court will
be more willing to impose the case killers. See DVComm v.
Hotwire, 2016 U.S. Dist. Lexis 13661 (E.D. Pa. Mar. 3, 2016)
(holding that double deletion was tantamount to an
intent to deprive and granting the request for an inference
instruction). Similarly, O’Berry granted an adverse inference
jury instruction when no efforts were made to preserve ESI
and a paper report was lost.
Because there are many interconnected internal and
external systems with potentially varying internal retention
policies and overwriting rules, the modern transportation
industry attorney needs to be well versed in ESI preservation
and the inevitable data loss situations. In-house counsel
should be prepared to identify preservation issues early
and strategically work with outside counsel when ESI may
be lost.
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DRI SLDO Diversity Award
The nominee shall be a state or local defense organization that has achieved significant success in demonstrating a
commitment to diversity within and outside the organization. The organization must also demonstrate a commitment
to diversity as evidenced by a formal diversity plan committed to achievement, sensitivity and receptivity of diversity
issues, including promotion of its minority and women lawyers or volunteers.
Recipient: New Mexico Defense Lawyers Association

The mission of the New Mexico Defense Lawyers
Association (NMDLA) is to provide an opportunity for New
Mexico civil defense lawyers to communicate, associate,
and combine efforts on projects of common interest.
NMDLA is dedicated to continuing legal education and
helping members improve their skills and knowledge
through seminars and publications throughout the year.
NMDLA attempts to assist the courts to create reasonable
and understandable standards for emerging areas of
the law so as to make New Mexico case law dependable,
reliable, and a positive influence in promoting the growth
of business and economy in the state.
NMDLA has presented six, full-day CLE seminars over
the course of the last nine years with the theme “Women in

the Courtroom.” The 2016 seminar is “I’m with Her! Women
in the Courtroom VI: Uniting for Success.” The seminars,
specifically designed for women attorneys in New Mexico,
have been dynamic. The seminars enhance the skills of all
female attorneys as they work together to represent their
clients and advance in their firms, agencies, offices, and
beyond. The seminars have been designed for women
who want to refine their skills and gain practical, diverse
perspectives on balance, ambition, and achievement.
They have addressed the unique challenges that women
face in the practice of law and offer an alternative model
for success, based on their distinctive communication
styles and personalities. These seminars have been one
of NMDLA’s best attended and well-received events since
their inception.

Left to right: Laura E. Proctor, 2016 DRI President; Jean Gibson, NMDLA
Executive Director; and Bryan Evans, DRI State Representative for NMDLA
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NMDLA Welcomes its newest members!
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Brennan & Sullivan, PA
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Robles, Rael & Anaya, PC
Albuquerque, NM
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Carrillo Law Firm, PC
Las Cruces, NM
Robert Johnston
Charles List
John Lovelace
Joseph Turner
Chapman and Charlebois, PC
Albuquerque, NM

Taylor Zangara
Rodey, Dickason, Sloan, Akin
& Robb, PA
Albuquerque, NM

Pat Long-Weaver
Long-Weaver, Manning, Antus &
Antus LLP
Midland, TX
Alexix G. Terriquez
Lorber, Greenfield & Polito, LLP
Albuquerque, NM
Holly Agajanian
Miller Stratvert P.A.
Santa Fe, NM
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2017 Continuing Legal Education Schedule
Joint West Texas TADC / NMDLA CLE Seminar
August 11-12 l Inn of the Mountain Gods, Ruidoso
Annual Meeting Luncheon, Awards and CLE
September 29 l Location TBD
2017 Annual Civil Rights Seminar
December 8 l Albuquerque Jewish Community Center
Watch for announcements of additional CLE seminars at www.nmdla.org
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For more information, call Debbie Luera at 505-291-4986
or via email at debbiel@integriongroup.com
• An NMDLA Premier Sponsor
• Serving New Mexico and the Southwest
PO Box 27815 • Albuquerque, NM 87125 • P 505-293-6600 • F 505-293-6400
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NMDLA Civil Case Summaries
February - June 2016

By John S. Stiff, Esq., Ann L. Keith, Esq., and Arturo R. Garcia, Esq.
Stiff, Keith & Garcia, LLC

settle a disputed claim for liquidated damages under the
PWMWA and not wages.” They were to be issued separately
from the payments for back wages and fringe benefits.
The agreement contained no instructions to withhold
any payroll taxes from the delay payments. However, one
provision stated wage/benefit checks made out to workers
not employed by any defendant were to be issued without
payroll withholdings. The Court of Appeals held the
agreement contained an unenforceable term, but the term
could be properly severed by striking the single occurrence
of the words “without such withholding.”
Statute of Limitations
Settlement Agreements
NM Bulletin – August 17, 2016
Vol. 55, No. 33
Garcia v. The Board of Regents of the University of New 		
Mexico,
2016-NMCA-052, 373 P.3d 998,
cert. denied, May 19, 2016, No. S-1-SC-35865.
No. 34,167 (filed May 19, 2016)
The issue in this case is whether a settlement agreement
was “void” for violation of federal tax law. The Plaintiffs
were a class of workers on a construction project. They
sued defendants for statutory minimum wage violations,
including violation of the Public Works Minimum Wage Act
(PWMWA), NMSA 1978, §§ 13-4-10 to-17. In a settlement
agreement, the defendants agreed to pay a designated
amount of back wages and fringe benefits due each worker
under the PWMWA, and make separate “delay payments”
to each worker. The agreement distinguished between
the two types of payments, presumably for tax purposes.
The delay payments purported to represent “payment to

NM Bulletin – August 24, 2016
Vol. 55, No. 34
Brice v. Toyota Motor Corp.,
2016-NMSC-018, 373 P.3d 977
No. S-1-SC-34873 (filed May 19, 2016)
The issue in Brice was whether the doctrine of
fraudulent concealment tolled the three-year statute of
limitations under the New Mexico Wrongful Death Act.
On September 13, 2006, Alice Brice was killed when her
Toyota Camry suddenly accelerated into a tractor-trailer
and burst into flames. Ms. Brice’s Estate filed suit against
Toyota Motor Corporation (“Toyota”) on August 31, 2010
for wrongful death. Toyota moved to dismiss the case
under Rule 1-012(C) NMRA arguing that under the threeyear statute of limitations in the Wrongful Death Act, the
cause-of-action accrued as to the date of death pursuant
to NMSA 1978, § 41-2-2 (1961), and that statute prohibited
tolling. The Estate argued Toyota prevented them from
obtaining knowledge about the cause-of-action, Toyota
knew of the sudden accelerated problem before Ms. Brice’s
death, and Toyota fraudulently concealed these problems
until February 2010 when the problems became public.
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The Estate also argued that it had no way to discover its
wrongful death case before February 2010. The District
Court granted Toyota’s motion, and the Estate appealed.
The Court of Appeals certified the case for appeal to the
Supreme Court of New Mexico.
In reversing the district court’s decision, the Supreme
Court of New Mexico looked into the doctrine of fraudulent
concealment, which provided equitable grounds for tolling
the statute of limitations. The Court stated that under the
common law and federal law the fraudulent concealment
by a defendant will toll the statute of limitations. The Court
indicated that in New Mexico the doctrine of fraudulent
concealment is a type of equitable tolling distinct from
the doctrine of equitable estoppel. A plaintiff bears the
burden to establish all facts of fraudulent concealment.
If the plaintiff meets its burden, the statute commences
when the plaintiff discovers, or through the existence of
reasonable diligence should have discovered the cause of
action. Toyota argued the Estate’s claim was barred based
on equitable estoppel; however, the Court stated Toyota
misperceived the nature of fraudulent concealment as
the doctrine did not affect the date which the cause of
action accrues. The Court held the doctrine of fraudulent
concealment applied to the Wrongful Death Act where the
appropriate requisites are met. Although the Supreme
Court held the doctrine of fraudulent concealment tolls
the three-year statute of limitation under the New Mexico
Wrongful Death, the case would be remanded to the district
court to determine whether Toyota fraudulently concealed
the Estate’s case.
Wrongful Death
NM Bar Bulletin – August 31, 2016
Vol. 55, No. 35
Bodley v. Goldman,
2016-NMCA-054, 374 P.3d 704.
No. 34,343 (filed February 9, 2016)
In Bodley, the Court of Appeals determined whether
children, who allegedly emotionally abandoned their
deceased parent, were entitled to settlement proceeds
under the New Mexico Wrongful Death Act. Carl Bodley
was killed in a motor vehicle accident and was survived by
his son and daughter, who allegedly had not visited their
father in the ten years before their father’s death nor had
they attended their father’s funeral service. Mr. Bodley’s
brother was appointed Personal Representative of Mr.
Bodley’s estate for the purpose of pursing a wrongful death
claim against Ford Motor Company. Without notifying Mr.
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Bodley’s children of the claim, the Estate and Ford Motor
Company settled, and the Estate deposited the settlement
funds into a trust account. The Estate filed a Declaratory
Judgment Action to determine the rights of the statutory
beneficiaries under the Wrongful Death Act. Specifically,
the Estate argued the children had not visited their father
in the decade prior to the father’ death, neither children
attended their father’s funeral service, the son told the father
to “f*** off” after the father wanted to have a relationship,
and the son changed his last name following the father’s
divorce from the son’s mother. The children moved for
summary judgment arguing the New Mexico Wrongful
Death Act provides clear disbursement to beneficiaries,
was not dependent on whether the beneficiaries were
estranged from the decedent. The district court granted
the childrens’ motion and the Estate appealed.
In affirming the district dourt’s decision, the Court of
Appeals stated that whether the children abandoned their
father was not a material fact because the relationship did
not change the statutorily-mandated distribution scheme
under the Wrongful Death Act. Under the Wrongful Death
Act, a child is a statutory beneficiary of a deceased if there
is no surviving spouse. The Court considered the Estate’s
use of Perry v. Williams, 2003-NMCA-084, 133 N.M. 844, 70
P.3d 1283, where the Court of Appeals held a father was
not entitled to settlement proceeds of his deceased son’s
wrongful death claim where the father abandoned the child.
The Court of Appeals determined Perry allowed a personal
representative to present evidence of abandonment and
non-support, and to seek to terminate parental rights
where the only right is to recover money.
Moreover, the Court of Appeals considered the Estate’s
argument under the Elizabethan Poor Laws, which relieve
the general public from supporting indigent persons whose
relatives had the ability to contribute to their support. The
Court of Appeals held the Estate failed to show the father
was indigent or dependent on government benefits and
did not allege a duty was breached. The Court of Appeals
also held the Perry holding was based on an analysis of
legislative intent relevant to child welfare. The Estate
failed to present statutes showing a child’s obligation to
support their parents. The Court of Appeals held Perry did
not apply to the present matter and whether the children
abandoned their father was immaterial to the distribution
requirement under the New Mexico Wrongful Death Act.
Employment Law
NM Bar Bulletin – August 31, 2016
Vol. 55, No. 35
Sherrill v. Farmers Ins. Exch.,
2016-NMCA-056, 374 P.3d 723.
No. 33,859 (filed March 22, 2016)
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The issue presented in Sherrill was whether NMSA
1978, § 59A-16-20 and the covenant of good faith and fair
dealing support a claim for retaliatory discharge. Barbara
Sherrill was employed with Farmers Insurance Exchange
(“Farmers”) as a claims adjuster. Her duties included
settling claims worth less than $1,500.00 within sixty (60)
days as part of Early Claims Settlement (ECS). Ms. Sherrill
expressed concerns to her supervisors about the ECS
process, and when she failed to meet the ECS objectives,
she was terminated.
Ms. Sherrill filed suit against Farmers for retaliatory
discharge and prima facie tort. She also sought a
declaratory judgment that Farmers violated NMSA 1978,
§ 59A-16-20, the Insurance Code, and the New Mexico
Mandatory Financial Responsibility Act. Specifically, Ms.
Sherrill argued Farmers retaliated for her refusal to carry
out unfair and illegal claims practices in violation of New
Mexico law and public policy. Farmers filed a motion for
summary judgment arguing its claims practices did not
violate New Mexico law, and they did not violate public
policy. The district court granted the motion and Ms.
Sherrill appealed.
In reversing the district court’s decision, the Court
of Appeals looked into the requirements of a retaliatory
discharge where an employee must (1) identify a specific
expression of public policy which the discharge violated;
(2) demonstrate that he/she acted in furtherance of the
clearly mandated public policy, and (3) show that he/she
was terminated as a result of those acts. A plaintiff must
also identify a specific expression of public policy the
discharge violated. The Court of Appeals concluded Ms.
Sherrill identified two (2) specific expressions of public
policy: NMSA 1978, § 59A-16-20 and the covenant of good
faith and fair dealing. If an employee is discharged contrary
to a clear mandate of public policy, that employee has a
cause of action for retaliatory discharge. The Court then
looked at NMSA 1978, § 59A-16-20 and held the statute
provides a clear mandate of public policy and should be
broadly construed to allow third-party claims to bring an
action against an insurer for unfair practices and bad faith.
The implied covenant of good faith and fair dealing is a
clear mandate of public policy sufficient to support a claim
for retaliatory discharge. Because Ms. Sherrill provided a
sufficient claim for retaliatory discharge, the district court’s
granting of Farmers’ motion was improper.
The Court of Appeals ultimately affirmed the district
court’s determination that Ms. Sherrill failed to establish
the necessary causal connection between her opposition
to the IPC program and her termination. The Court reversed
the district court’s determination that Ms. Sherrill failed
to identify a clearly mandated public policy sufficient to

support a claim of retaliatory discharge and remanded
accordingly.
Inspection of Public Records Act (IPRA)
NM Bar Bulletin – October 5, 2016
Vol. 55, No. 40
ACLU of New Mexico v. Duran,
2016-NMCA-063
No. 33,781 (filed April 20, 2016)
Former Secretary of State, Dianna Duran, appealed the
district court’s order granting attorney fees. She argued the
final responsive records to ACLU’s public records request
pursuant to the Inspection of Public Records Act (IPRA),
NMSA 1978, Sections 14-2-1 to -12 (1947, as amended
through 2013), were produced on May 25, 2012. If true, she
argued, her production of any records after May 25, 2012,
could not form the basis of “successful” litigation under the
statute either because the subsequently produced records
were non-responsive or the Appellee already possessed
the records at the time of production. Associated with
that claim, she argued the award of attorney fees accrued
after May 25, 2012 was not reasonable under the statute
because Appellee’s sole purpose in continuing the
litigation beyond that date was to investigate the validity
of Defendants’ claim that they possessed no additional
responsive records.
The Court of Appeals held Appellant violated IPRA
by withholding responsive records until the last of those
records were produced on June 5, 2013. Because additional,
previously withheld responsive records were produced
during the pendency of the litigation, Appellee’s litigation
was “successful” under the statute. There is no exception
under IPRA regarding prior possession as a legitimate
ground for withholding public records. Therefore, the
district court’s attorney fees award was also reasonable.
Medical Malpractice
NM Bar Bulletin – October 26, 2016
Vol. 55, No. 43
Mikeska v. Las Cruces Reg’l Med. Ctr., LLC
2016-NMCA-068,
cert. denied, July 20, 2016, No. S-1-SC-35903.
No. 33,836 (filed April 21, 2016)
Samantha Mikeska visited Las Cruces Regional Medical
Center twice on the same day and was discharged after
being misdiagnosed with a ruptured ovarian cyst. She
returned four days later and was diagnosed with a bowel
obstruction which required surgery. Ms. Mikeska filed suit
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against Las Cruces Regional Medical Center for violation
of the Emergency Medical Treatment and Active Labor
Act (EMTALA). Prior to trial, Las Cruces Regional Medical
Center intended to call an expert to testify about the
purpose and scope of the EMTALA. Plaintiff filed a Motion
in Limine arguing the purpose of the EMTALA was irrelevant
in determining whether a violation occurred. Las Cruces
Regional Medical Center argued that allowing its expert to
testify was relevant to show the plaintiff did not receive
disparate screening or treatment. The Court denied Ms.
Mikeska’s motion and allowed the expert to testify. At
trial, the expert testified the EMTALA does not apply to
negligence or malpractice. The Court also allowed a jury
instruction on the issue of discrimination on Ms. Mikeska’s
ability to pay. The jury rendered a defense verdict and
Ms. Mikeska filed a motion for new trial. The district court
denied the motion and Ms. Mikeska appealed.
In reversing the district court’s decision, the New
Mexico Court of Appeals looked into the purpose of the
EMTALA, which prevents hospitals that receive federal
funding to refuse to treat patients who are uninsured or
cannot pay for services. Hospitals are required to conduct
a medical screening examination and stabilize a patient
before transferring him/her elsewhere. The Court held the
expert’s testimony was inappropriate because he testified
that the purpose of the EMTALA was to address access of
medical care, not to address malpractice or negligence.
The Court also held opinion testimony seeking to set forth
a legal conclusion is inadmissible. The expert’s testimony
regarding the purpose and scope of the EMTALA created
an erroneous and irrelevant legal standard for the jury.
The Court of Appeals reversed and remanded the case to
district court.

Workers’ Compensation Exclusion
NM Bar Bulletin – October 26, 2016
Vol. 55, No. 43
Rodriguez v. Brand West Diary
2016-NMSC-029, 378 P.3d 13.
No. S-1-SC-35426 (filed June 30, 2016)
The issue was whether an exclusion under the Workers’
Compensation Act, denying benefits for farm and ranch
laborers, violates equal protection under the New Mexico
Constitution. Plaintiffs were injured while working as farm
and ranch laborers. Both sought workers’ compensation
benefits, but the Workers’ Compensation Judge denied the
claims under NMSA 1978, § 52-1-6(A), allowing employers
to deny benefits for farm and ranch laborers. Workers
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appealed to the district court, which determined that the
exclusion was unconstitutional. Employers appealed. The
Court of Appeals upheld the district court’s decision.
In affirming the Court of Appeals, the Supreme
Court of New Mexico determined the exclusion violated
Article II, Section 10 of the New Mexico Constitution.
The Court looked into the history of the New Mexico
Workers’ Compensation Act, which allowed the exclusion
of farm and ranch laborers. The Court concluded a “literal
interpretation” of the language of the Act would lead to
“absurd results” because an employer could exempt their
entire workforce by employing farm and ranch laborers,
which would thwart the Legislature’s intent of the Workers’
Compensation Act. The Court also concluded there were
no unique characteristics to distinguish injured farm
and ranch laborers from other employees of agricultural
employers.
Additionally, the Supreme Court of New Mexico
determined the exclusion was unconstitutional under
the rational basis review, specifically that there was no
legal rationale between the exclusion and the purported
government interests of increased workers’ compensation
efficiency and lower costs for the agricultural industry.
Finally, the Court held their decision would be applied
prospectively pursuant to Rule 12-402(B) NMRA, but the
decision would apply to Plaintiffs as well.
Post-Judgment Interest
NM Bar Bulletin – November 30, 2016
Vol. 55, No. 48
Holcomb v. Rodriguez,
2016-NMCA-075,
cert. denied, Aug. 18, 2016, S-1-SC-35998.
No. 33,481 (filed June 16, 2016)
W.J. Holcomb and Sharon Holcomb were successful in
their lawsuit against Avedon Rodriguez for trespass. The
district court entered a final judgment, which included
post-judgment interest at 8.75 percent. The Holcombs
appealed arguing the district court should have awarded
post-judgment interest at 15 percent pursuant to NMSA
1978, § 56-8-4(A)(2) (2004). In reversing the district court,
the Court of Appeals examined Section 56-8-4(A)(2), which
requires courts to impose post-judgment interest at 15
percent for any judgment based on “tortious conduct.”
Because trespass is considered a tort, the district court was
required to award post-judgment interest at 15 percent.
The Court of Appeals remanded the case back to district
court with instructions to impose an award of postjudgment interest on the judgment against Rodriguez at
15 percent.

New Mexico Defense Lawyers Association
PO Box 94116, Albuquerque, NM 87191-4116
505.797.6021 www.nmdla.org

Application for 2017 Membership

□

□

New Member Application

Member Renewal Application

Name:________________________________________________________________________________
Firm:_________________________________________________________________________________
Address:______________________________________________________________________________
City:_______________________________ State:____________ Zip:_____________________________
Primary area(s) of practice:_______________________________________________________________
NM Bar#___________________ Date Entered Practice:_____________ DRI Member? Y/N __________
NMDLA Member Classifications and Rates

□
□

Standard Member: I am duly licensed to practice law in the State of New Mexico and for the most part, based
on caseload and time, I represent the defendant in civil litigation.
Associate Member: I am an attorney who does not otherwise qualify for the standard membership or I am a
non-attorney professional. Associate members have the same rights and privileges as a Standard Member
except the rights to vote, hold office, and access defense-only information.
(Circle One)
Private Sector Employment
Five or more years in practice
$160
Less than five years in practice
$100
Associate membership
$110

Public Sector Employment
$100
$ 50
$ 60

By signing below, I affirm that the information on this form is correct and complete.
Signature:_________________________________

□ Check

□

MasterCard

□

VISA

Dues Amount $___________

□

Purchase Order #___________________

Credit Card No._________________________________ CID Code _______ Expires___________
Name on Card____________________________ Signature______________________________________
Make checks payable to: New Mexico Defense Lawyers Association, and mail to: NMDLA, PO Box 94116,
Albuquerque, NM 87199-4116. Registration is available on the NMDLA website: www.nmdla.org and by calling
505.797.6021.
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2017 Members Survey
Please help us get to know you and learn how we can serve you better
1. How many years have you been in practice? (Circle One)
1-5 yrs
6-9 yrs
10-20 yrs
21-30 yrs.

30+ yrs.

50+ yrs.

2. Describe the nature of your practice. (Circle One)
Small - under 10; Medium - 10 to 25; Large - 25+; In-House/Corp.; Government
3. Please check the types of cases you handle.
___ Trucking
___ Work Comp
___ Products
___ Education
___ Coverage
___ Civil Rights
___ Premises
___ Long Term Care
___ Bad Faith
___ Mineral, Oil, Gas
___ Med Mal
___ Business Litigation
___ Construction
___ Constitutional Law
___ Toxic Torts
___ Class Action
___ Real Estate
___ Fraud
___ Subrogation
___ Legal Mal
___ Auto
___UM/IUM
___General Liability
___Government Liability
Other_____________________________________________________________________
__________________________________________________________________________
4. List the states in which you are licensed to practice:_____________________________________
_______________________________________________________________________________
5. Law School ________________________________________________Yr. Graduated__________
6. Please check the reasons you maintain your membership in NMDLA
___ Partner encouraged me
___ Expert Witness Requests
___ Exchange of information
___ Networking
___ Stay current
___ Newsletter - Defense News
___ Education/CLE
___ Amicus Briefs
___ Legislative action
___ Right thing to do for profession
___ Be involved
___ DRI affiliation
Other ___________________________________________________________________
________________________________________________________________________
7. Tell us what NMDLA is doing well / how NMDLA can serve its members better:
__________________________________________________________________________________
__________________________________________________________________________________
__________________________________________________________________________________
Name (Please Print)__________________________________________
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