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The New Mexico Defense Lawyers Association is the
only New Mexico organization of civil defense attorneys.
We currently have over 400 members. A common
misconception about NMDLA is that its membership is
limited to civil defense attorneys specializing solely in
insurance defense. However, membership in NMDLA
is open to all attorneys duly licensed to practice law in
New Mexico who devote the majority of their time to the
defense of civil litigation. Our members include attorneys
who specialize in commercial litigation, employment, civil
rights, and products liability.
The purpose of NMDLA is to provide a forum where New
Mexico civil defense lawyers can communicate, associate,
and organize efforts of common interest. NMDLA provides
a professional association of New Mexico civil defense
lawyers dedicated to helping its members improve their
legal skills and knowledge. NMDLA attempts to assist the
courts to create reasonable and understandable standards
for emerging areas of the law, so as to make New Mexico
case law dependable, reliable, and a positive influence in
promoting the growth of business and the economy in our
State.
The services we provide our members include, but are
not limited to:
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•

Exceptional
continuing
legal
education
opportunities, including online seminars, with
significant discounts for DLA members;

•

A newsletter, Defense News, the legal news
journal for New Mexico Civil Defense Lawyers;

•

Members‘ lunches that provide an opportunity
to socialize with other civil defense lawyers, share
ideas, and listen to speakers discuss a wide range
of issues relevant to civil defense attorneys;

•

An e-mail network and website, where members
can obtain information on judges, lawyers,
experts, jury verdicts, the latest developments in
the law, and other issues; and

•

An Amicus Brief program on issues of exceptional
interest to the civil defense bar.
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MESSAGE FROM THE PRESIDENT
By Sean E. Garrett, Esq.

Conklin, Woodcock & Ziegler, P.C.

Dear Members of the NMDLA:
I want to start my letter by
inviting you to two exciting events
NMDLA is hosting over the next few
months, which we hope you can
attend. The first, which will be held
on Friday, April 29, 2016, at the State
Bar Center, is a full-day CLE covering
mediation (the morning session) and
medical negligence (the afternoon
session). While I understand CLE
credit is often a last-minute endeavor (i.e., December) for
many of us, myself included, I am hopeful you will take time
out of your busy schedules to attend this great CLE. We have
designed the program so that you can attend either the
morning session, the afternoon session, or both, depending on
your schedule and interests. Many thanks to Robert Sabin and
Mary Behm for chairing this wonderful program, and thank
you as well to our speakers, including Mr. Sabin, Ms. Behm, the
Honorable William Lynch, the Honorable James Hall, Denise
Torres, Kathleen Wilson, and Thomas Mack.
The second event, which will be held on Thursday, May
19, 2016, at Butt, Thornton & Baehr, P.C., is our annual Young
Lawyers Mix & Mingle. The event will begin at 5:00 p.m.
Though entertainment is still being finalized, I can promise
snacks, drinks, and fun. If you can attend this event, please
RSVP to Jean Gibson, our Executive Director, at nmdefense@
nmdla.org or (505) 797-6021. A special thank you to David

Gonzales, NMDLA Board Member and chair of our Young
Lawyers Committee, for organizing the event. Also a big thank
you to Carolyn Ramos, NMDLA Board Member, and her firm
Butt, Thornton & Baehr, P.C., for once against hosting the Mix
& Mingle.
This is an exciting time for the NMDLA Board of Directors as
we welcome five new members into the fold. Congratulations
to Christina Brennan, Matthew Byers, Tyler Cuff, Juan Marquez,
Jr., and Tiffany Roach Martin on being elected to the Board. We
are grateful to these five individuals for volunteering their time,
talent, and energy to NMDLA. We look forward to working
with them, and continuing to serve you, our members, over
the years to come.
In addition to the events discussed above, please mark
your calendars for other exciting NMDLA events this year,
including Women in the Courtroom on August 5, 2016, the
NMDLA Annual Meeting and Awards Luncheon on October
14, 2016, and the Civil Rights Seminar on December 2, 2016.
Please like the NMDLA page on Facebook or follow us on
Twitter at @DLA_NM for regular updates on all things NMDLA
related. I also encourage you to contact me or any other
member of the Board with any questions.
Sean E. Garrett
Conklin, Woodcock & Ziegler, P.C.
2015-2016 NMDLA President

Share Your Successes!
Over the last few years we have been able to enhance the value of membership in the NMDLA by way of electronic
access to a variety of information — especially through the use of email inquiries for information and publication of
peer accomplishments. As part of that continuing effort, we ask each of you to bring your accomplishments to the DLA‘s
attention. Submissions might include a good result at trial, a favorable appellate decision, a successful motion at the
trial court level, or a recommended expert or mediator.
When you submit your success, we will publish the information and case details to our website‘s library of defense
verdicts, and send an email notification to all DLA members. Also, the NMDLA website‘s home page highlights our most
recent submissions.
Successes may be submitted in the member-only section of NMDLA‘s website, www.nmdla.org. If you need password
assistance, contact us at nmdefense@nmdla.org.
Defense News | Spring 2016

3

Still Unequal: The Stalled Progress of Women
in the Legal Profession and What Women and
Men Can Do About it
By Denise M. Chanez, Esq.

Rodey, Dickason, Sloan, Akin & Robb, PA

Women have made great
strides toward equality in the
legal profession in the past 50
years. How far have we come
and how much remains to be
done? Consider the following
two situations, which are real
accounts of women attorneys’
interactions with a judge and
opposing counsel.

Reading this, one might
think that these cases are from
another time in our history.
One might think that these
incidents took place decades
ago when the roles of women
and men were very different.
Think again. Both incidents
happened within the past
year and a half.

In the first situation, a
judge tells a female prosecutor
during a court hearing to
bring him a cup of coffee.
When she attempts to convey
the inappropriateness of the
request by asking in a sarcastic
manner how he would like his
coffee, he responds that he
will make it simple and take
it black. He also tells her that
if he had cash, he would give
her a tip. After the prosecutor
returns with the coffee, she sarcastically asks if she can iron
his shirts, to which he responds that if it is still raining later
that she might be able to get his car for him.1

The judge’s behavior in
the first incident, combined
with other incidents and
prior
complaints
from
female employees about
the judge, resulted in the
California Commission on
Judicial Performance publicly
admonishing the judge for
his treatment of women in his
courtroom.

In the second incident, during a contentious deposition,
a female attorney asks a male attorney not to interrupt her.
In response, the male attorney tells her, “[D]on’t raise your
voice at me. It’s not becoming of a woman….” 2
1
Debra Cassens Weiss, Judge’s Coffee Request, Inappropriately Aimed
Paper Bring Admonishment, ABA Journal, Jan. 26, 2016 (available at http://www.
abajournal.com/mobile/article/judges_coffee_request_inappropriately_
aimed_paper_bring_admonishment/); see also California Commission on
Judicial Performance, Press Release, Jan. 25, 2016 (available at http://cjp.
ca.gov/res/docs/press_releases/Bergeron_PR_Pub_Adm_01-25-16.pdf )
2
Claypoole v. County of Monterey, No. 14-cv-02730-BLF (N.D. Cal. Jan.
12, 2016).
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The
male
attorney’s
behavior, along with his other discovery misconduct,
resulted in a sanctions award against him that included
a required donation of $250.00 to the Women Lawyers
Association of Los Angeles.3 In his order awarding
sanctions, United States Magistrate Judge Paul S. Grewal
noted that “[a] sexist remark is not just a professional
discourtesy, although that in itself is regrettable and all
too common. The bigger issue is that comments like [the
male attorney’s] reflect and reinforce the male-dominated
attitude of our profession.” Judge Grewal went on to
discuss an American Bar Association report finding that
“inappropriate or stereotypical comments towards women
attorneys are among the more overt signifiers of the
discrimination, both stated and implicit, that contributes
3

Id. at 10.

Still Unequal
Continued from Page 4
to their underrepresentation in the legal field.”4
These cases are examples of the issues that women
continue to face in the legal profession. While these
incidents may be among the more overt and egregious
examples, there are many subtle examples as well. How
many women lawyers reading this article can recall an
instance in which they arrived at a deposition and were
asked if they were the paralegal or the court reporter? How
many women lawyers have experienced the shocked look
of an opposing counsel when they explain that they are in
fact an attorney? How many women lawyers have had an
opposing counsel or client comment on their appearance
or make a demeaning remark? These subtle and not so
subtle experiences serve as reminders that there are still
stereotypes, explicit and implicit biases, and disparities
that act as barriers for women attorneys to achieve their
full potential in the legal profession.
Progress for women in the legal profession has
been slow and at times stagnant. The National Association
of Women Lawyers (NAWL) performs regular surveys on
the retention and promotion of women in the profession.
NAWL’s 2015 report concluded that “[w]omen lawyers
continue to lag behind their male colleagues.”5 The report
noted that for the past fifteen years, fifty percent of law
school graduates have been women, but only about fifteen
percent of equity partners and chief legal officers are
women. The report concluded that “[f ]irms have made no
appreciable progress in the rate at which they are promoting
women into the role of equity partner.” Nationally, women
make up only eighteen percent of equity partners. That is
an increase of only two percent since 2006.
For women of color, the statistics are far worse. A
study released in March 2016 by the Minority Corporate
Counsel Association (MCCA) showed that women of color
make up only two percent of law firm equity partners – a
number that has also remained stagnant for several years.6
Hispanic and Asian American female partners are less than
one percent of all law firm partners.7
Data from the MCCA suggests that attrition rates
4
Id. at 8 (quoting American Bar Foundation and American Bar
Association Commission on Women in the Profession, First Chairs at Trial:
More Women Need Seats at the Table, A Research Report on the Participation
of Women Lawyers as Lead Counsel and Trial Counsel in Litigation, 2015
(available at http://www.americanbar.org/content/dam/aba/marketing/
women/first_chairs2015.authcheckdam.pdf )).
5
Lauren Stiller Rikleen, Women Lawyers Continue to Lag Behind
Male Colleagues, Report of the Ninth Annual NAWL National Survey on
Retention and Promotion of Women in Law Firms, National Association of
Women Lawyers, 2015 (available at http://www.nawl.org/p/cm/ld/fid=506.)
6
Vault Career Intelligence and Minority Corporate Counsel
Association, Vault/MCCA Law Firm Diversity Survey Report, 2016 (available at
http://www.mcca.com/index.cfm?fuseaction=page.viewpage&pageid=2624).
7
Id.

for women attorneys are declining. However, attrition
rates for women of color remain a concern. According
to MCCA’s most recent study, attrition among junior
associates increased to the highest number reported since
2009. Although the survey revealed slightly lower attrition
numbers for women of color overall, the figures continue
to exceed all recent attrition numbers except for 2009.8
The ABA Journal recently featured a cover story on women
of color disappearing from BigLaw titled, “Invisible…Then
Gone.”9 The story’s author, Liane Jackson, points out in the
article that eighty five percent of women of color will quit
large law firms within seven years of starting their practice.
The article also notes that women of color continue to be
the most underrepresented group for partners regardless
of firm size or jurisdiction. The article points to a study by
NAWL citing the lack of business development and high
attrition rates as the two main reasons why the percentage
of women equity partners has not significantly increased.
There is some good news in the data. According to
the MCCA survey, one-third of all new equity partners in
2014 were either female or lawyers of color.10 Also, women
lawyers of color are reaching parity with male lawyers of
color with respect to representation in the legal profession.
Given the number of female equity partners and
attrition rates, it probably will not come as a surprise
that there are significant pay gaps between male and
female attorneys. The most recent NAWL research shows
that female equity partners earn eighty percent of what
a typical male partner earns.11 This is a wider gap than
in NAWL’s first study, which showed that female equity
partners earned eighty-four percent of what a typical male
partner earns. The most recently released pay data from
the U.S. Census Bureau reveals that the median pay for fulltime female lawyers was 77.4 percent of the pay earned by
male lawyers.12 The law is one of two fields with the widest
gender pay gap.13 Data received from firms regarding
the gender of their top ten revenue generating lawyers
revealed that eighty-eight percent were men. Not a single
responding law firm reported having a woman as its
highest earner. While male equity partners reported more
billable hours, female equity partners reported overall
higher working hours when asked to report total billable
and non-billable hours.
Although more recent data does not appear to be
available, a 2009 study on the status of Latinas in the
legal profession by the Hispanic National Bar Association
8
Id.
9
Liane Jackson, Invisible…then Gone, Minority Women Are
Disappearing from BigLaw—And Here’s Why, ABA Journal, March 2016
(available
at
http://www.abajournal.com/magazine/article/minority_
women_are_disappearing_from_biglaw_and_heres_why/.)
10
Id.
11
NAWL, supra n. 5.
12
Debra Cassens Weiss, Full-Time Female Lawyers Earn 77 Percent
of Male Lawyer Pay, ABA Journal, Mar. 17, 2016, (available at http://www.
abajournal.com/news/article/pay_gap_is_greatest_in_legal_occupations/).
13
Id.
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concluded that Latinas “appear to experience significant
wage disparities, compared to their counterparts.”14
According to the report, the median compensation for
Latina lawyers was “considerably lower than the levels
reported in studies of other majority and minority groups,
regardless of gender” and even when accounting for years
of experience. The study noted that the ABA’s Commission
on Women in the Profession found that in 2006, women
of color had the lowest compensation among all groups,
including white women.15
The data specific to New Mexico is more limited
than what exists nationally. But, demographic information
from the State Bar of New Mexico reveals that women
attorneys make up approximately forty percent of lawyers
in New Mexico—a number that has remained steady since
2009. Although the number has remained consistent
over the past few years, the number of women lawyers
has increased since 1988 when less than thirty percent of
New Mexico’s lawyers were women. Law school statistics
indicate that the increase in women attorneys in the bar
will continue. The University of New Mexico School of
Law’s 2015 incoming class was over fifty-three percent
female, indicating that the pipeline of lawyers into the New
Mexico bar is becoming more and more female. Another
bright spot for New Mexico is the fact that for the first time
in its history it has a majority-female Supreme Court. Three
of the five sitting justices are women.
Still, based on the data that is available, it appears that
the gender pay gap exists in New Mexico, too. Compensation
surveys commissioned by the State Bar of New Mexico in
2005 and 2011 showed that white and Hispanic female
attorneys’ yearly income was lower than white and Hispanic
male attorneys’ yearly income. In 2011, white male attorney
respondents reported earning between $120,000 and
$140,000, and Hispanic male attorneys reported earning
between $100,000 and $120,000. White female attorneys’
yearly income was under $100,000, while Hispanic female
attorneys’ yearly income was approximately $80,000.
The numbers of women serving as lead counsel is
another issue facing women in the legal profession. In 2015,
the American Bar Foundation and the ABA Commission on
Women in the Profession published a research report on
the participation of women lawyers as lead counsel and
trial counsel titled, “First Chairs at Trial: More Women Need
Seats at the Table.”16 The research revealed that “[r]oughly
14
Jill L. Cruz and Melinda S. Molina, Few and Far Between: The
Reality of Latina Lawyers, National Study on the Status of Latinas in the Legal
Profession, Hispanic National Bar Association, Commission on the Status
of Latinas in the Profession, Sept. 2009 (available at http://hnba.com/wpcontent/uploads/2015/02/Latina-Commission-Publication.pdf ).
15
Id.
16
First Chairs at Trial, supra n. 4.
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two-thirds [sixty-eight percent] of all attorneys appearing
in civil cases…are men.” Seventy-six percent of lawyers
appearing as lead counsel were men. According to the
report, “a man is three times more likely to play the role of
lead counsel on a civil case than a woman.” Nearly eighty
percent of all lead counsel who represent businesses are
male. For civil defendants, seventy-four percent of lead
counsel are men and for civil plaintiffs seventy-eight
percent of lead counsel are men.
The ABA report concluded that “women are consistently
underrepresented in lead counsel roles in all but a few
settings and for all but a few types of cases.” Discussing
the disparities in the profession, the report noted that
“men are less likely than women to leave private practice,
men are more likely than women to advance beyond the
associate ranks and become partners, and men earn more
than women…[all of which result in] a cumulative negative
impact on the ability of women litigators to receive
increasingly better assignments and greater opportunities
to serve in lead roles in the courtroom.” The report also
cited research on implicit bias and how it may impede
women litigators’ efforts at becoming lead counsel.17 It
also discussed the impact of inappropriate or stereotypical
comments by opposing counsel or judges, noting that
many women attorneys report being patronized or called
“honey” or “dear.” The report pointed out that “[a]ll of
these issues apply with even greater force to women trial
attorneys of color who face the double bind of gender and
race.” The report made clear that the “lack of women as
lead counsel is not explained by a disparity in talent or
ability between male and female trial lawyers.”
So, the question facing the legal profession is what
can be done to address the disparities women face in
opportunity, pay, partnership and attrition? The legal
profession has been slow to change and lagging behind
other professions in its efforts to diversify. But, there are
efforts being made to improve the status of women in the
legal profession.
The “First Chairs at Trial” report identified several steps
that law schools, law firms, clients, judges and individual
women lawyers can take to tackle the disparity in women
serving as lead counsel and trial counsel.18 The report
suggests that law schools encourage women law students
to receive training and mentoring by trial attorneys through
moot court, clinics and trial competitions. The report
recommends that “[t]eaching tools should be specifically
designed to help women law students navigate the implicit
biases they may face in the courtroom.” When it comes to
law firms, the report recommends that law firms “focus
on specific training for women litigators, recognizing
17
Id. The report cites examples of implicit bias such as male attorneys
who may choose someone like themselves as co-counsel or bias that leads
others into believing that a woman lawyer will express too much emotion or
be viewed as overly aggressive if she raises her voice to make a point.
18
Id.
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that traditional means of obtaining trial experience may
no longer suffice.” Firms should encourage women to
participate in trial training and advocacy programs both inhouse and through organizations like the National Institute
of Trial Advocacy (NITA). Firms should also “take action to
remedy deficiencies” so that women lawyers receive the
appropriate amount and level of trial experience. The
report encourages judges to appoint women litigators as
discovery masters, guardians ad litem and trustees to help
increase their visibility and credibility. The report’s advice
to women litigators is to affirmatively seek out assignments
that will give them trial experience, to take trial advocacy
classes and to take on smaller cases where they can gain
experience as lead counsel.
The gender pay gap in the legal profession appears
to be connected to several of the other issues women
lawyers face, including business development, equity
partnership and attrition. Creative solutions are obviously
needed in light of the stagnant growth for women lawyers
in these areas. To that end, a competition is underway
that will focus on generating new and creative ideas for
improving the retention and advancement of women
in large law firms.19 Diversity Lab, in collaboration with
Stanford Law School and Bloomberg Law, created the
“Women in the Law Hackathon,” a Shark Tank style pitch
competition. According to Diversity Lab, “[i]t is one of
the most innovative and solution-oriented events ever
launched with the purpose of advancing women in the
legal profession.”20 Fifty-four law firms are participating in
the competition where they will be split into teams of nine
with six partners, two advisers and one Stanford University
law student. The point is to think of new ideas, so, for
example, a team cannot pitch “better mentorship” unless it
has an innovative angle. The teams will pitch their ideas for
recruiting and retaining women at Stanford in June. The
top three teams will win prize money that can be donated
to a nonprofit of their choice.
Addressing the gender pay gap and dismal
equity partnership numbers means addressing the lack
of business development for women lawyers. Groups
like the American Bar Association’s Women Rainmakers
Committee are focused specifically on rainmaking
for women.21 Their mission is to educate professional
women about marketing and business development,
to provide mentoring opportunities for members, and
19
Laura Mahoney, BigLaw Gender Parity Initiative Picks Up Momentum,
Bloomberg BNA, Mar. 10, 2016 (available at https://bol.bna.com/big-lawgender-parity-initiative-picks-up-momentum/); Diversity Lab, Women in Law
Hackathon (available at http://www.diversitylab.com/hackathons/).
20
Women in Law Hackathon, supra n. 19.
21
American Bar Association, Law Practice Division, Women
Rainmakers Committee (available at http://www.americanbar.org/groups/
law_practice/committees/wr-committee.html).

to provide networking opportunities to build personal
and professional relationships. The committee offers a
number of benefits for its members including rainmaking
mentorship circles, access to publications and information
about rainmaking geared specifically to women, webinars,
and local programming on topics of interest for women
rainmakers.
The Defense Research Institute also has a Women in
the Law Committee focused on supporting women’s career
advancement.22 The committee hosts an annual seminar
on issues impacting women lawyers. It also published
“Women Rainmakers – Roadmap to Success,” a publication
for women attorneys of all ages and experience levels,
which provides advice on methods for rainmaking,
including developing an action plan.23
Apart from these opportunities for women to
improve their rainmaking skills, there are some who
believe that a systemic change is required for women to
truly advance in the legal profession. Evett Simmons,
a shareholder at Greenspoon Marder, was quoted in
“Invisible…then Gone,” as saying that “[w]e need to
measure success on more than whether a person brought
a client into the room. There are other intrinsic values that
can grow the firm besides bringing in money.”24 Simmons
believes that client services and committee work are two
examples of how women can contribute to firm growth.
Along those lines, some experts point to other
professions that have moved away from individual models
and toward team models for profit-sharing. Dr. Arin Reeves,
a former lawyer and president of the consulting firm
Nextions, believes that law firms’ business development
models are based primarily on how men develop business,
which is not necessarily the same as how women do it. In
her book, “One Size Never Fits All,” Reeves offers business
development strategies tailored for women that capitalize
on women’s talents and strengths.25 The thrust of her
book is that many women may prefer a team approach to
business development that has not typically been used by
law firms. According to Reeves, changing the traditional
model is the key to more business development for women
lawyers, higher equity partnership rates and less attrition.
Encouraging women to continue to pursue careers
as lawyers is also key to addressing disparities, especially
with respect to women of color who are significantly
underrepresented in the legal profession.
Pipeline
programs aimed at middle school and high school students
are becoming more prevalent. Mentorship programs
designed to give young students the opportunity to
22
Defense Research Institute, Women in the Law Committee
(available at https://www.dri.org/Committee?code=0450).
23
Defense Research Institute, Women Rainmakers – Roadmap to
Success (available at https://www.dri.org/Store/Product?productCode=201405CD).
24
Invisible…then Gone, supra n. 9.
25
Dr. Arin N. Reeves, One Size Never Fits All (2014).
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interact with female role models, and law camps, like the
one put on by the New Mexico Hispanic Bar Association,
are just a few examples of the pipeline initiatives that are
available.26
Despite the slow growth, the legal profession
must maintain a commitment to recruiting, retaining and
promoting women in the profession for an abundance
of reasons. The talent and ideas that women lawyers
bring to the table are essential to the profession and too
important to lose. If you need another reason to buy into
this commitment, consider the financial profitability of
corporations and organizations that have more women
on their boards. A recent study showed the tie between
women in leadership positions and stronger profits.27
Increasing the number of women in top management
positions from zero to thirty percent would be associated
with a fifteen percent rise in profitability, according to the
study. This same result of higher profitability has been
confirmed by many other studies, too.28
Maintaining the commitment to advancing women
26
New Mexico Hispanic Bar Association, Summer Law Camp
(available at www.nmhba.net/Programs/SummerLawCamp.aspx).
27
Daniel Victor, Women in Company Leadership Tied to Stronger Profits,
Study Says, The New York Times, Feb. 9, 2016 (available at http://www.nytimes.
com/2016/02/10/business/women-in-company-leadership-tied-to-strongerprofits.html?_r=0).
28
Catalyst, Companies with More Women Board Directors Experience
Higher Financial Performance, According to Latest Catalyst Bottom Line Report
(available at http://www.catalyst.org/media/companies-more-women-boarddirectors-experience-higher-financial-performance-according-latest); Sean
Farrell, Companies with Women on the Board Perform Better, The Guardian, Sept.
29, 2015 (available at http://www.theguardian.com/business/2015/sep/29/
companies-with-women-on-the-board-perform-better-report-finds).

in the legal profession requires open and honest dialogue
and a willingness to consider new ideas. In a risk averse
profession like the law, this can be difficult. But, continuing
to push the discussion on these issues is the only way that
solutions can be developed. This discussion cannot take
place solely among women, either. Engaging men and
securing their commitment to advancing women in the
profession is necessary. At its recent mid-year conference,
the American Bar Association presented a seminar titled,
“GOOD Guys, Engaging Men to Disrupt Bias.” “GOOD Guys”
stands for Guys Overcoming Obstacles to Diversity. The
seminar featured a presentation about implicit bias, as
well as a panel of general counsel who were men talking
about ways to advance women in the law. Portions of the
seminar are available online, and both men and women
should watch it.29 The commitment to diversity expressed
by these general counsel is a refreshing and inspiring
reminder that men must be part of the dialogue so that
they can be part of the solution. Indeed, the National
Conference of Women’s Bar Associations developed an
entire “GOOD Guys” toolkit “intended to engage men in the
advancement of women lawyers – a key factor required in
order for true progress to be made.”30
Recognizing what women can contribute to the
legal profession, and the incredible benefits that diversity
provides, will hopefully bring the profession to the
conclusion that advancing women in the profession is not
only what is best for women, but also what is best for men,
for our clients, and for the profession.
29
American Bar Association, Video Highlights, “GOOD Guys” Weigh
In On Advancing Females in the Legal Profession During Midyear Meeting
2016 (available at http://www.americanbar.org/news/abanews/aba-newsarchives/2016/02/video_highlightsg.html).
30
National Conference of Women’s Bar Associations, GOOD Guys
Toolkit (available at http://ncwba.org/programs/good-guys-toolkit/).
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Market your products or services in the
next issue of the Defense News.
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New Mexico Chapter

The following attorneys are recognized for

Excellence in the field of Alternative Dispute Resolution

Hon. James Hall
Santa Fe

Hon. William Lang
Albuquerque

Andrew Lehrman
Santa Fe

Bruce McDonald
Albuquerque

Hon. Leslie Smith
Fairacres

Hon. Alan Torgerson
Albuquerque

Denise Torres
Las Cruces

Hon. Wendy York
Albuquerque

Check preferred available dates or
schedule your appointments online
directly with Academy Members!
www.NMMediators.org
www.NMMediators.org is
is free,
free, funded
funded by
by our
our members
members

Visit our national roster of 900+ top neutrals at www.NADN.org

NADN is administrator for the DRI Neutrals Database
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NEW ME X I C O D E F E NS E L AW Y E R S AS S OC IAT ION

2016 Continuing Legal
Education Schedule
Joint TADC/NMDLA Seminar
July 29-30 l Inn of the Mountain Gods, Ruidoso
August 5

l

Women in the Courtroom VI
Albuquerque Jewish Community Center

Annual Meeting Luncheon, Awards and CLE
October 14 l Hotel Andaluz, Albuquerque
2016 Annual Civil Rights Seminar
December 2 l Albuquerque Jewish Community Center
1/2 Day Basic Skills Academy - 1/2 Day Ethics/Professionalism Seminar
December 16 l Albuquerque Jewish Community Center

Watch for announcements of additional CLE seminars at www.nmdla.org

To Sync or not to Sync
That is the Question?
p.s. the other side is

We are experts at syncing video depositions with transcripts.
Our synced videos can be loaded into Trial Director, Sanction, etc.
Or you can use Depo View, a robust but simple to use software
included free with every sync.

MOIR LITIGATION
VIDEO
canyongods@comcast.net
505-292-7659 moirvideo.com
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LITIGATION
SUPPORT SERVICES
For New Mexico
insurance expertise,
count on the
company with
half a century
of service.

Make Integrion your local source for insurance adjusters and nurse case managers. Our staff have
years of experience in all lines of property and casualty insurance, so you can count on us for:
• Attendance at mediations and arbitrations
• Expert witness testimony

• Investigations and damage assessments
• Asset appraisals
• Chart reviews by nurse case managers

We know New Mexico insurance.

For more information, call Debbie Luera at 505-291-4986
or via email at debbiel@integriongroup.com
• An NMDLA Premier Sponsor
• Serving New Mexico and the Southwest
PO Box 27815 • Albuquerque, NM 87125 • P 505-293-6600 • F 505-293-6400
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What’s Going On?: Recent Changes in Workers’
Compensation Law
By Carlos G. Martinez, Esq.
Butt Thornton & Baehr PC

The 1960s hit “What’s Going On?” was sung by the
dearly departed singer, Marvin Gaye. There are some recent
developments that have occurred in the legislature and the
Supreme Court that might pose the opening lyrics of the
title to Marvin Gaye’s 1960s hit. On February 15, 2016, the
New Mexico Supreme Court accepted a Petition for Writ of
Certiorari in two consolidated cases in which the Court of
Appeals issued an Opinion on June 20, 2015. See Rodriguez
v. Brand West Dairy, 2015-NMCA-097. The consolidated
cases are: Noe Rodriguez v. Brand West Dairy and New Mexico
Uninsured Employers’ Fund, and Maria Angelica Aguirre v.
M.A. & Sons Chili Products and Food Industry Self-Insurance
Fund of New Mexico, consolidated Nos. 33,104 and 33,675.
As you will recall, in this particular case the Court of
Appeals held that the provision of the New Mexico Workers’
Compensation Act excluding farm and ranch laborers from
being covered, Section 52-1-6(A), is unconstitutional. See
id. ¶ 1.
The Decision of the Court of Appeals finding the
farm and ranch laborers exception to the Workers’
Compensation Act as unconstitutional was not surprising.
The arguments presented over the years to retain this
exception have become less and less convincing. What
was surprising was the Court’s decision, authored by
Judge Zamora, to retroactively revoke the exception
back to any cases filed after District Court Judge Valerie
Huling’s March 30, 2012, ruling in which she had found
the exception unconstitutional.
Additionally, Judge
Zamora felt that the Director of the Workers’ Compensation
Administration would somehow be able to direct the
Workers’ Compensation Judges and advise them that the
exception was unconstitutional, even though the Director
has no authority to direct Workers’ Compensation Judges
on how to rule in a given case.
As often happens in decisions from the Court of Appeals
and the Supreme Court, the judges and justices do not fully
appreciate the practical implications of their decisions.
Since there was no published decision from either the
Supreme Court or the Court of Appeals finding that the
farm and ranch laborers’ exception was unconstitutional,
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employers in the ranching, farming and dairy industry had
no basis to assume that the exception no longer applied.
Therefore, there was no need to purchase any workers’
compensation insurance to cover farm and ranch laborers.
After Judge Huling’s District Court ruling in 2012, some
larger ranches and dairies did, in fact, purchase workers’
compensation insurance for their employees, even though
it was not technically necessary and was based only on
speculation as to the viability of Judge Huling’s decision.
Overall, however, the effect of Judge Zamora’s Court of
Appeals opinion is that many employers did not have
workers’ compensation coverage for their employees for
years, having relied on the fact there was no published
decision revoking the farm and ranch laborer exception.
This goes to show that it is always somewhat risky to try to
predict what the Supreme Court or Court of Appeals will
do in any given case.
If I had to venture a guess, I would suggest the
Supreme Court will probably not overrule Judge Zamora’s
opinion that the farm and ranch laborers’ exception is
unconstitutional. Both courts are composed of judges
and justices who are primarily liberal Democrats and, as
I mentioned previously, the arguments for keeping the
exception in place, in my opinion, are less than compelling.
However, I am cautiously optimistic that the Supreme Court
will reverse that portion of the Court of Appeals’ opinion
applying the ruling retroactively and find that it is unfair
to apply such an extraordinary change retroactively under
these circumstances.
In addition to granting the Petition for Writ of Certiorari,
the Supreme Court also stayed enforcement of the two
decisions, which certainly would give employers sufficient
time to go out and purchase some workers’ compensation
insurance. There is a possibility that the Supreme Court
will find that the Court of Appeal’s decision applies from
the date of the decision from the Court of Appeals forward,
or that it applies only as of the date of the Supreme Court’s
decision. We will simply have to wait and see.
In the recent 2016 thirty-day legislative session, House
Bill 63 was passed and is on its way to the Governor for

What’s Going On?
Continued from Page 12
signature. This particular Bill makes changes to sections
of the Workers’ Compensation Act that impose penalties
on the worker for willful misconduct or intoxication. See
NMSA 1978, §§ 52-1-11 through 52-1-12.1. Section 52-111 previously read, “No compensation shall become due or
payable from any employer under the terms of the Workers’
Compensation Act [this article] in event such injury was
occasioned by the intoxication of such worker or willfully
suffered by him or intentionally inflicted by himself.”
Section 52-1-12 previously prohibited compensation for
an injury “occasioned solely by the person being under
the influence of a depressant, stimulant or hallucinogenic
drug . . . or under the influence of a narcotic drug,” with
certain exceptions related to prescriptions and licensed
professional administration of such drugs. Section 52-112.1 previously required a 10% compensation reduction in
cases that fell outside of the terms of Sections 52-1-11 and
52-1-12, but were occasioned by voluntary intoxication or
being under the influence of a depressant, stimulant or
hallucinogenic drug.
Sections 52-1-11 and 52-1-12.1 are amended under
this Bill, and Section 52-1-12 is repealed in its entirety.
Section 52-1-11 is amended to remove reference to
intoxication and instead only addresses issues regarding
willful or intentional infliction of injury. Section 52-112.1 now provides a more comprehensive scheme to
reduce a worker’s benefits when he or she is intoxicated or
under the influence of drugs or alcohol. “Intoxication” or
“influence” is defined as “a temporary state or condition of
impaired physical, mental or cognitive function, by means
of alcohol, drugs or controlled substance” or a combination
thereof at the time of the injury or death. The changes
make it clear that medications prescribed by the worker’s
“licensed” health care provider and taken in accordance
with directions of the provider or dispensing pharmacy
cannot fit in this category, “unless such medication is
combined with alcohol or a non-prescribed drug or
controlled substance to cause intoxication or influence.”
A question that occurs to me is whether or not medical
cannabis would fit into this picture, since at least one
physician of whom I am aware takes the position that he
does not “prescribe medical cannabis,” but rather facilitates
the procurement of a medical cannabis card.
Notably, the prescribed medications that fall outside of
the realm of “intoxication” or “influence” under Section 521-12.1 must be from a “licensed” health care provider. But,
the statute does not specifically state that the prescriptions
must be from a licensed authorized health care provider
who is treating the worker for his workers’ compensation
injuries.
The statute further provides that the worker’s

compensation benefits, which we are assuming are the
indemnity benefits, shall be reduced by a percentage
attributable to the percentage that has contributed to the
worker’s injury. The range of reduction can be from 10% to
90%. It also applies to death benefits cases, but would not
affect the worker’s right to medical benefits if the worker
was still living. Obviously, it is a very subjective standard
and is ripe for disagreement and litigation. In other words,
this particular provision is good for lawyers, but bad for
adjusters and employers and, to a certain degree, workers.
Under the new statute, if the worker refuses to submit
to a post-accident test for drugs, alcohol or controlled
substances, or refuses to allow the release of the test results,
assuming that the proper requirements of the testing
procedure have been met, “no compensation otherwise
payable from an employer under the terms of the Workers’
Compensation Act shall be paid to the worker claiming
compensation.” The Director of the Workers’ Compensation
Administration is given the authority to promulgate rules
and regulations to clarify these procedures and should
be given authority to promulgate rules and regulations
regarding drug and alcohol tests.
It is important to note that, in order for this provision
to apply, whatever rules and regulations are set forth by
the Director, as far as the testing protocols and procedures
are concerned, must be strictly met. Under the new
provisions of Section 52-1-12.1, the testing shall be done at
the expense of the employer and, according to the statute,
the results cannot be used in any criminal proceeding
against the worker. I find this second provision to be
highly questionable and believe that it will probably be the
subject of litigation in the future.
The statute also requires that testing be done as a
“split sample” and requires that the samples be kept by the
testing lab for a period of at least one year. The purpose
of this provision is to allow the worker to conduct an
additional test at the worker’s expense, sometime during
the twelve month period, to refute or contradict the test
results that were done initially by the employer. This is
another requirement employers and insurers must make
sure the laboratory follows. I can see a case where a worker
or worker’s attorney finds out there is not a split sample
and the worker’s attorney or the worker asks for a sample
to conduct their own testing. It would not surprise me, if
there is no split sample, if the judge dismissed or reduced
the statutory penalties based on the intoxication, drug or
controlled substance influence defense, if the worker has
been denied the right to conduct his or her own tests.
An additional requirement that is imposed on the
employer in order to take advantage of this section is
that the employer must have a written policy stating that
it has a drug free and alcohol free environment. Failure
to do so shall result in any drug, alcohol, or controlled
substance defense being taken away from the employer.
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Employees also have to be given notice that their workers’
compensation benefits may be reduced in the event of
intoxication or influence. This can probably be taken care
of in a payroll stuffer, employee handbook, job application,
initial orientation, or all of the above.

The good news is that we now have a revised
intoxication defense statute that will very likely apply to
all injuries that occur after the effective date of the statute.
The other news, which can be classified as good, bad, or just
part of the price of doing business, is that there are certain
requirements that have to be met in order for an employer
and insurer to take advantage of this new statute. If the
employer and insurer are aware of and comply with these
requirements, then the statute will have its intended effect.

Finally, the statute specifically states that a denial or
reduction of compensation benefits under Section 52-112.1 shall not affect the worker’s right to receive medical
benefits under Section 52-1-49.

Thank You Firm Contributors
Sustaining Partner
Atwood, Malone, Turner & Sabin, P.A.
Butt Thornton & Baehr PC
Civerolo, Gralow & Hill, P.A.
Modrall, Sperling, Roehl, Harris & Sisk, P.A.
Rodey, Dickason, Sloan, Akin, & Robb, P.A.
Supporting Partner
Chapman & Charlebois, P.C.
Doughty, Alcaraz & deGraauw, P.A.
Riley, Shane & Keller, P.A.
Sutin, Thayer & Browne, P.C.
Contributing Partner
Mason & Isaacson, P.A.
To be recognized for annual contributions, contact nmdefense@nmdla.org

14

Defense News | Spring 2016

NMDLA Welcomes its newest members!

Quincy Perales
Atwood, Malone, Turner & Sabin, PA
Roswell, NM

Brianna Jagelski
Hinkle Shanor LLP
Albuquerque, NM

Jordan P. George
Robles, Rael & Anaya, PC
Albuquerque, NM

Maria Dudley
Julio C. Romero
Rheba Rutkowski
Butt Thornton & Baehr PC
Albuquerque, NM

Chance Barnett
Krehbiel & Barnett, P.C.
Albuquerque, NM

Stephanie Latimer
Rodey, Dickason, Sloan, Akin
& Robb, PA
Albuquerque, NM

Jessica Singer
John Armijo
Chapman and Charlebois, PC
Albuquerque, NM

Alexander Aronov
Benjamin E. Decker
Eric Guerrero
Aimee Martuccio Whitsell
Lewis, Brisbois, Bisgaard & Smith, LLP
Albuquerque, NM

Leonard R. (Bud) Grossman
Craig, Terrill, Hale & Grantham, LLP
Lubbock, TX

Michael Calderon
Narvaez Law Firm, PA
Albuquerque, NM

Taylor Lueras
Dixon, Scholl & Bailey, PA
Albuquerque, NM

Devon P. Moody
Abigail Wolberg
O’Brien & Padilla, PC
Albuquerque, NM

William Wayne Wirkus
Patricia S. Woody
Doughty, Alcaraz & DeGraauw, PA
Albuquerque, NM

Shona Zimmerman
Ray, McChristian & Jeans, PC
Albuquerque, NM

Darci Carroll
Gallagher, Casados & Mann
Albuquerque, NM

Ryan Carson
Remo E. Gay & Associates, PC
Albuquerque, NM

Emma D. B. Weber
Hatcher Law Group, PA
Santa Fe, NM

Tyler J. Bates
Riley, Shane & Keller, PA
Albuquerque, NM

Michael Sullivan
Tucker Holmes, PC
Centennial, CO
Julie Gilmore
University of New Mexico
Albuquerque, NM
Nathan Winger
Winger & Associates, PC
Albuquerque, NM

Defense News | Spring 2016

15

WWW.AMBITIONSGROUP.COM

LEADING LITIGATION SUPPORT AND E-DISCOVERY SOLUTIONS
FORENSIC COLLECTIONS
EARLY CASE ASSESSMENT AND DIGITAL REVIEW
PST AND EMAIL PROCESSING
PAPER CONVERSION AND IMAGING
TRADITIONAL REPROGRAPHICS
TRIAL SUPPORT

“Working with Ambitions
saved our staff hours of
wasted review of hard
copy documents. They
were very knowledgeable
about the way technology
is changing how we
practice and litigate.”

EXHIBIT NOTEBOOKS AND ENLARGEMENTS
500 Marquette Ave., NW
Suite 280
Albuquerque, NM 87102
(505) 234-7700 Phone
orders@ambitionsgroup.com

16

Defense News | Spring 2016

Debunking and Redefining the Plaintiff
Reptile Theory
By Bill Kanasky Ph.D.
This article is reprinted with permission of DRI, having appeared in For the Defense in April 2014.

Introduction
The well-known “Reptile
Revolution” spearheaded by
attorney Don Keenan, Esq. and
jury consultant Dr. David Ball
is now a ubiquitous threat to
defendants across the nation.
It is advertised as the most
powerful guide available for
plaintiff attorneys seeking to
attain favorable verdicts and
high damage awards in the age
Bill Kanasky Jr., Ph.D. of tort reform. Reptile books,
DVD’s, and seminars instruct
plaintiff attorneys on how to implement these strategies
during the entire litigation timeline, from discovery to
closing argument. Most papers about the Reptile theory
merely define the theory itself, describe the various tactics,
and provide rudimentary advice to defense counsel on
how to “tame” or “beat” the Reptile. However, few authors
have attempted to directly challenge the Reptile theory’s
validity or provide alternative explanations to why these
reptile tactics often work. This paper aims to accomplish
both goals, as well as provide scientifically-based solutions
for defense attorneys to use at all points of the litigation
timeline.
To date, the best attempt at debunking the Reptile
theory is Allen, Schwartz, and Wyzga’s (2010) article
“Atticus Finch Would Not Approve: Why a Courtroom Full
of Reptiles is a Bad Idea.” First, the authors immediately
attack the reptile theory, stating that Ball and Keenan’s
neuroanatomical assumptions are incorrect. They claim
that reptiles can’t experience fear, as the reptile brain lacks
a limbic system (emotional center of the mammalian brain).
Second, the authors state that fear responses in humans
are unpredictable, thus using fear in the courtroom is a

risky gamble at best. Finally, they claim jurors “recoil” when
they are treated disrespectfully (i.e., like reptiles), and that
using fear in the courtroom ultimately backfires. They go
on to offer a solution to the reptile formula that focuses on
constructing an effective narrative to persuade jurors.
This article is important as it is the first to challenge
the neuroanatomical foundation of the Reptile theory. The
authors quickly point out that fear responses in humans are
controlled by the higher-level limbic system, not the more
primitive reptile brain. Specifically, they state that reptiles
cannot respond to fear because they lack a limbic system,
which eliminates emotion from the equation. Since the
limbic brain actually controls survival responses in humans,
not the reptile brain, the authors believe the theory is
fundamentally flawed. While they are partially correct in
this analysis, the authors fail to recognize that danger is
a threat, while fear is a complex emotion in response to
danger. In other words, danger is a stimulus while fear is
an emotion. Ball and Keenan clearly sell danger, not fear.
Their goal is to tap into the deepest part of the brain where
danger is detected, which by definition is the reptile brain.
Interestingly, their goal may be to bypass fear altogether
and simply go directly to jurors’ automatic survival instincts,
as a juror has the cognitive capacity to decrease a fear,
whereas it is impossible for them to deactivate an instinct.
In sum, Ball and Keenan’s neuroanatomical assumptions
are accurate in relation to what they are claiming (danger),
and would only be inaccurate if they were claiming a fear
response. As such, the authors’ attack on the reptile theory
is minimally effective, as they are comparing apples to
oranges to some degree.
Allen, Schwartz, and Wyzga’s (2010) article also
provides a strategic solution to the Reptile approach that
is fairly inadequate: the use of narrative. While it is wellknown that a persuasive narrative is an effective way of
educating and influencing jurors in any type of case, it only
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Continued from Page 17
addresses one of
the multiple areas
in which the Reptile
approach attacks.
Ball and Keenan’s
tactics
begin
very early in the
litigation timeline
(deposition
testimony)
and
extend to other
parts of a trial in
which
narrative
is irrelevant (voir
dire/jury selection).
Additionally,
while the authors
generally
define
why
narratives
are so effective,
they fail to inform
the reader how to best construct the story to specifically
derail the Reptile story provided by plaintiff’s counsel.
Generalized “tips” for how to tell a better story are no match
for Ball and Keenan’s precision attack methods.
For defense attorneys to persistently succeed against
the Reptile approach, they need a clearer understanding
of how the Reptile tactics really work and a blueprint of
how to counter attack (rather than defend) at all points on
the litigation timeline. Therefore, the current paper will
focus on three areas: a) why the overall Reptile theory is
invalid, b) why the specific reptile tactics work, despite the
invalidity of the overall theory, and c) scientifically-based
solutions to defuse these tactics.
A. Debunking Ball and Keenan’s Reptile Theory
The Reptile theory is now well-known to the defense
bar. The highlights of the theory include:
•

The “reptile” is a primitive, subcortical region of
brain that houses survival instincts

•

When the reptile brain senses danger it goes into
survival mode to protect itself and the community

•

The courtroom is a safety arena

•

Damages enhance safety and decrease danger

•

Jurors are the guardians of community safety

•

“Safety Rule + Danger = Reptile” is the core formula

The “Safety Rule + Danger = Reptile” formula states
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that the reptile brain “awakens” once jurors perceive that
a safety rule has been broken by the defendant, resulting
in jurors awarding damages to the plaintiff to protect
themselves
and
society
(survival
instinct).
Ball
and Keenan claim
that use of their
Reptile
strategy
has resulted in
nearly $5 billion in
settlements
and
damage
awards
since 2009.
To
debunk
any theory, one
must show that
the
theory’s
core
principles
and
formulas
are flawed.
The
lynchpin of Ball and
Keenan’s
Reptile
theory is the brain’s stimulus-response reaction to danger.
They claim that exposing a safety rule violation (stimulus
= danger) triggers jurors’ automatic survival instincts to
protect themselves and the community (response = award
damages). The fatal flaws of the Reptile theory are twofold. First, plaintiff’s counsel can only “suggest” danger
to the jurors, rather than actually expose them to a true
threatening stimulus that would trigger survival instincts.
In other words, the core foundation of the Reptile theory
is that danger triggers survival responses, but in reality,
jurors are never exposed to any direct danger. Therefore,
without an immediate threat, awakening the reptile
brain in the manner in which Ball and Keenan describe is
physiologically impossible.
Secondly, Ball and Keenan fail to mention that the
reptile brain (called the “brainstem” in modern science
and medicine) is not the sole brain region responsible for
survival behaviors in humans. In fact, the reptile brain only
plays a limited role in human survival instincts, whereas
higher-level brain structures play a much larger role.
Specifically, the reptile brain or brain stem is responsible
for multiple automatic and involuntary functions that
are necessary for basic physiological survival such as
cardiac function, respiration blood pressure, digestion,
and swallowing. It is also responsible for alertness and
arousal, key factors for protective survival from dangers.
While the reptile brain or brain stem in humans plays a
key role in detecting danger, the limbic system actually
processes the dangerous information and can activate the
sympathetic nervous system to trigger the fight or flight
survival response. As such, Ball and Keenan’s theory is
invalid because true protective survival responses are not
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even triggered by the human reptile brain or brain stem,
but rather by the more advanced limbic system.
Now, Ball and Keenan claim that even a mild threat can
trigger the survival reaction. They claim that exposure of
a safety rule violation is an adequate stimulus powerful
enough to shift jurors into survival mode. Again, the
suggestion of a danger or potential threat is never enough
to activate the brain’s survival instincts as the nature of
the threat must be intense and immediate. If survival
instincts could be tapped so easily, our behavior would
be totally irrational throughout the day, hence the reason
why an intense, immediate threat is required to activate
these strong instincts. To understand survival responses,
it is important to comprehend the different classifications
of threats and the types of subsequent survival reactions.
Consider the examples below:
Example A: You hear reports of a recent robbery
in your neighborhood. This is indeed a potential
threat, but survival functions do not take over
because the threat is not direct or imminent.
Instead, when a potential threat is suggested,
people actually become more logical and make
an action plan (i.e., have a family meeting to
discuss what occurred, make a plan to check door
and window locks, be more vigilant, speak with
neighbors, etc.). This type of survival reaction
is known as “high road” cognitive processing, in
which one carefully assesses many options and
makes a careful choice.
Example B: You hear an intruder entering your
house. This constitutes a direct threat which

triggers the fight or flight instinctual survival
response. In other words, you will either quickly
attack the intruder to protect yourself and your
family or you will run and call for help as there
is no time to make a logical plan due to the
imminent threat. This type of survival reaction
is known as “low road” cognitive processing, in
which cognition is very limited.
Example C: You walk around the corner and
your 5-year old jumps out of nowhere and
screams “Boo!” resulting in you automatically
jumping back and dropping the glass you were
holding. This constitutes an intense, immediate
threat which triggers a brain stem reflex which
includes jumping backwards, muscle tension
(causing the drop of the glass), dilated pupils,
and increased heart and respiratory rate.
This type of survival reaction is known as a
“brain stem reflex” or “startle response” that is
automatic, involving no cognition.
In humans, the reptile brain/brainstem only detects
danger via attentiveness and alertness, and then the
thalamus (the brain’s “switchboard”) usually takes over
and decides whether the danger is worthy of a survival
response or a more thoughtful response. Thus, Example
A illustrates high road cognitive processing, which is a
slower road because it also travels through the cortical
parts of the brain before a thoughtful and logical response
is formed. Example B illustrates low road cognitive
processing as a neural pathway transmits a signal from a
dangerous stimulus to the thalamus, and then directly to
the amygdala (triggers fight/flight response), which then
activates a quick survival response. Example C is more
of a survival reflex from the reptile brain, as the response
is almost instantaneous from such an intense and direct
threat.
As you can see above,
suggested
or
potential
threats
simply
cannot
activate
the
survival
responses in the reptile brain
that Ball and Keenan suggest.
If they could, society would
be in survival mode nearly
constantly causing logic to
be extinct. The “Safety Rule
+ Danger = Reptile” formula
is erroneous, and should be
replaced with “Imminent
Danger + Intensity = Reptile”
and/or “Suggested Danger
+ Logic = Planning.”
In
conclusion, Ball and Keenan’s
Reptile theory is invalid, as
the type of threat necessary
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3.

Opening Statement: Perhaps the most apparent
area of defense attorney weakness is construction
of the opening statement. Know thy enemy: Dr.
Ball is a professional storyteller with a Ph.D. in
Communications and Theater. He is a master
of words and themes. Dr. Ball uses strategic
ordering of information within the story to place
the defendant in the spotlight of blame from
the start. Dr. Ball understands that the better
story wins, not necessarily the better science or
medicine. Defense attorneys don’t have Dr. Ball’s
training, and often resist the assistance of a jury
consultant to develop their opening statement.
The result is often a simple, understandable
plaintiff story that immediately connects with
the jury going up against a complex, confusing
defense chronology that focuses on science
rather than jury-friendly themes.

4.

Defendant’s Trial Testimony:
When the
defendant agrees to a safety rule on the witness
stand, gets trapped, and then tries to weasel out
of it, the obvious contradiction quickly leads to
juror dislike and distrust that is often incurable.
Again, the main mistake is insufficient witness
preparation that focuses on the science/medicine
more than the manipulative Reptile process.
The “gotcha moment,” when the defendant gets
boxed in by plaintiff’s counsel and begins to
respond emotionally (i.e., argumentativeness,
defensiveness, or anxiety) typically results in a
severe mess that is difficult to clean up during
defense counsel’s rehabilitation efforts. The
irony here is it is the defendant that goes into
survival mode cognitively, not the jury. Ball
and Keenan claim that jurors award damages
to protect themselves and the community from
the dangers of the defendant. In reality, jurors
award damages to punish the defendant who
breaks safety rules, not to protect themselves or
the community.

Continued from Page 19
to awaken the reptile brain is not conducive to the
courtroom. However, disproving the Reptile theory in its
entirety does not necessarily eliminate the effectiveness
of the theory’s individual tools and methods. Ball and
Keenan’s Reptile tactics can be very effective, but for a
much different theoretical reason than they claim.
B. Redefining the Reptile Theory
The Reptile methodology can indeed influence juror
decision-making, yet in a different way than advertised by
Ball and Keenan. While “Reptile” is somewhat of a misnomer,
it is important for defense attorneys to comprehend how
and why the tactics are effective. Without understanding
those reasons, defense attorneys can be outmaneuvered in
four primary areas when facing a Reptile plaintiff attorney:
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Defendant’s Deposition Testimony: Plaintiff
attorneys have figured out that the fastest way
to a profit is to settle a case for much more than
its actual economic value. They accomplish
this by manipulating defendants into providing
damaging testimony, specifically by cajoling
them into agreeing with multiple safety rules.
Once these admissions are on the record, often
on video tape, the defense must either settle the
case for an amount over its true value or go to trial
with dangerous impeachment vulnerabilities
that can severely damage the defendant’s
credibility. This problem is caused by inadequate
pre-deposition witness preparation that focuses
exclusively on substance and ignores the
intricacies of the Reptile strategy. In other words,
if defendants are not specifically trained to deal
with Reptile questions and tactics, the odds of
them delivering damaging testimony is high.

2.

Voir dire: Plaintiff attorneys use a psychological
technique called “priming” during voir dire by
establishing terms, language and definitions early
in the process, resulting in those stimuli being
processed more quickly by jurors throughout
the trial. Rather than fight fire with fire, defense
attorneys instead tend to ask questions to
identify stereotypical plaintiff jurors. By the end
of jury selection, plaintiff’s counsel “primes” the
jury for their opening statement, resulting in
easier cognitive digestion and acceptance of the
plaintiff’s story. Asking key questions to identify
pro-plaintiff jurors is critically important in voir
dire, however not taking the time to “strip and
re-prime” jurors with defense terms, language
and definitions can give the plaintiff a sizable
advantage entering opening statements.
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These tactics do not work because the jurors’ Reptile
brains are awakened and they strive to protect themselves
and the community. Rather, these tactics work because
plaintiff attorneys have taken a new strategic approach
focusing on defendant conduct rather than sympathy and
severity of injuries, and the defense bar has not yet adjusted.
What at first appeared to be an innovative neuroscientific
plaintiff “revolution” is simply a more aggressive plaintiff
strategy that uses reliable and fundamental psychological
tools to truly put the defendant(s) on trial.
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C. The Solutions
Defusing Priming in Voir Dire
Priming is a technique used to influence (i.e. control)
attention and memory, and it can have significant
impacts on decision-making. Specifically, priming is an
implicit memory effect in which exposure to a stimulus
influences a response to a later stimulus. This means that
later experiences of the stimulus will be processed more
quickly by the brain. For example, if the trait description
of “careless” is frequently used, that description tends to
be automatically attributed to someone’s behavior. In voir
dire, plaintiff’s counsel begins the priming process with
the goal of exposing jurors to stimuli such as danger, risk,
safety and protection so that those themes will resonate
with jurors during their opening statement. Repetition is a
form of priming which can make themes more believable.
Therefore, the more jurors are primed with safety claims
(danger, risk, violation of rules, etc.) in voir dire via
repetition, the odds of jurors believing those claims during
the opening statement significantly increases. This occurs
because priming creates selective attention, causing jurors
to reduce future information input so they can focus on
the safety claims. Priming can essentially blind jurors
from processing new information, which can spell deep
trouble for defense counsel since they are always following
plaintiff’s counsel during trial.
Defense counsel can defuse plaintiff attorney priming
efforts by indoctrinating jurors in voir dire with a cognitive
“plan” that can spoil plaintiff’s counsel’s priming efforts.
For example, a plaintiff attorney may attempt to prime
jurors in voir dire with the notion that safety = priority
(“Who here feels that physicians should always put safety
as their top priority? Who feels the community deserves
that?”), in an effort to later convey in opening that the
only way a physician can be safe is to strictly follow the
safety rules of medicine. Many defense attorneys counter
with the ineffective response of asking the jurors to focus
on the law or the science. The more effective strategy
would be to strip the original priming and “re-prime” the
jurors with the cognitive plan of “who here feels that a
physician’s real priority needs to be to treat every patient as
a unique individual?” This tactic would weaken the plaintiff
attorney’s priming efforts and potentially create a defense
priming effect for opening statement.
Again, the Reptile tactics in voir dire have little to do
with activating survival instincts. Instead, priming jurors
to accept plaintiff terms, definitions and language later on
in the trial is the key psychological goal. Ball and Keenan
would tell you that the safety language introduced in
voir dire would represent the initiation of the awakening
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of the jurors’ Reptile brain. That claim is incredulous, as
this priming effect is more about effectively utilizing
fundamental cognitive principals rather than triggering
survival instincts. Defense attorneys can neutralize these
priming tactics by stripping the original primer and
applying their own.
Delivering the Right Opening
Before 2009, the majority of plaintiff attorneys heavily
relied on sympathy-based stories to strike an emotional
chord with the jury and drive them towards a high damages
award. The classic defense response to such a strategy was
to show how the defendant acted reasonably and defend
their conduct. This plaintiff strategy became ineffective
over time, as sympathy became a less potent variable as
newer, desensitized generations (particularly Gen X and
Y) started to fill the jury box. In response, the Reptile
revolution has generated a new story format that is far
more effective for today’s jurors: immediately putting the
defendant’s conduct on trial and NOT focusing on injuries
and sympathy. This is where many defense attorneys
have fallen behind and have failed to make the proper
adjustments to their strategy. This origin of this failure is
simple: you must know thy enemy.
Dr. David Ball, co-author of the Reptile theory, is a
brilliant scientist of storytelling. When he assists plaintiff
counsel in developing an opening statement, he masterfully
uses the tools of emphasis, information ordering and
repetition to create a masterpiece of persuasion for the
jury. Not only is he an elite expert in opening statement
construction, he is also an expert at luring his adversary
(defense counsel) into telling an ineffective story to the jury.
Specifically, the organization of his Reptilian story ironically
forces many defense attorneys into “survival” mode rather
than adhering to effective defense strategy. As such, the
top strategic mistake in response to a Reptile opening
statement is to immediately go on the defensive (survival
mode) and deny each of the plaintiff’s allegations. This
instinctual response makes psychological sense: plaintiff’s
counsel has bludgeoned the defendant with safety rules
and danger threats for forty-five minutes, resulting in great
temptation to immediately deny each allegation one-byone. However, this strategy is notoriously ineffective, and
is known as the “hey, we didn’t do anything wrong and we
are a good/safe person/company” approach. Addressing
each claim immediately is a deadly mistake because it
highlights and repeats the Reptile safety themes, thus
validating them.
Instead of truly activating jurors’ survival instincts, the
Reptile approach is actually designed to “bait” defense
counsel into fighting on the plaintiff’s battleground. By
reacting to the plaintiff’s story immediately, the defense
plays right into the Dr. Ball’s hands and actually reinforces
the Reptile issues to the jury. This effect is called the
“Availability Bias,” meaning jurors tend to blame the party
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that is most “available” (i.e., in the spotlight). If defense
counsel takes the bait and illuminates safety issues
relating to their client early in their opening, the Reptile
attorney has won the opening round. Avoiding this
tempting “Availability Bias” trap is essential to developing
a persuasive opening statement that will neutralize
the Reptile opening. Jurors only care about one thing:
assigning blame. Therefore, immediately giving jurors
something else to blame (besides your client) is imperative
to derailing the Reptile attack. Defense counsel needs to
arm jurors with the “real” story and immediately put the
plaintiff and/or alternative causation on trial.
During the “opening” of an opening statement (i.e.,
the first three minutes), jurors form a working hypothesis
that affects how they interpret the rest of the information
presented to them. Therefore, attorneys can inadvertently
stack the deck against themselves by beginning their
opening statement with the wrong information (i.e.,
safety issues), which will taint the jury’s perceptions from
that point forward. Information presented early in an
opening statement acts as a cognitive “lens” of sorts that all
subsequent information flows through. This cognitive lens
can drastically impact how jurors perceive information as
the presentation progresses, so one must choose this lens
very carefully in order to persuade jurors during opening
statement. Dr. Ball specializes in creating a safety/danger
lens for the jurors to perceive the case through, so defense
counsel must provide jurors with an alternative lens
immediately. If this alternative lens does not get placed,
then the entire case will revolve around safety and danger,
which drastically increases the odds of a plaintiff verdict
with damages.
It is essential to emphasize key themes related
to plaintiff culpability and/or alternative causation
immediately, as this is the time when the jurors’ brains are
most malleable. The defense story should only proceed
after the “lens” has been placed, which should significantly
influence jurors’ perceptions and working hypotheses of
the case. As Dr. Ball knows, this powerful starting strategy
was adopted from the cinema big screen and is referred
to as the “flash forward” start. Many movies don’t begin at
the “start” of the story, but rather begin at some other point
in the story that no one expects. This creates immediate
curiosity, suspense, and intrigue within the audience. This
technique is often used by Dr. Ball to illuminate safety
issues early in an opening, yet few defense attorneys know
the proper way to defuse it and counter-attack.
The best way to counter-attack is by flash-forwarding
immediately to culpability and/or alternative causation in
the opening, and then start the defense story. However,
many defense attorneys are inclined to start their

opening statement by introducing themselves, the legal
team, and their client, followed by reminding jurors how
important their civic duty is to the judicial system and
how much they appreciate the jurors’ time. Then, many
succumb to the temptation to a) tell the defense story in
chronological order or, even worse, b) come out of the gate
defending against each of the plaintiff’s allegations. Both
methodologies are weak and ineffective, and they certainly
won’t create any intrigue or curiosity. Instead, it represents
a monumental missed opportunity as jurors will value that
first three minutes of information more than any other
part of the opening. Remember, jurors only care about
one thing: assigning blame. Therefore, immediately giving
jurors something else to blame is imperative to derailing
the Reptile approach.
Defendant Trial Testimony
A black box analysis of how and why Reptile plaintiffs
defeat defendants at deposition and trial reveals that the
defendant witness is ultimately trapped by an agreement to
one or more safety rules which creates a clear contradiction
between the rule and their conduct in the specific case
at hand. The perceptual impact of this dramatic “gotcha
moment” is devastating, especially at trial. A trial is not a
battle of science or medicine; it is a battle of perception.
The party that looks and sounds correct is usually
perceived as being more correct by the jury, regardless
of the substance (often complex) of the case. Therefore,
when the defendant witness is on the stand and appears to
have broken his own safety rules in relation to the plaintiff,
the perception of behavioral inconsistency has a powerful
impact on jurors’ decision-making. Behavioral consistency
is highly correlated with honesty and truthfulness, so the
Reptile plaintiff attorney’s top motivation is creating and
fueling the perception of inconsistency. For this reason,
witnesses require special cognitive training to prevent the
“gotcha moment” from ever occurring.
To create the perception of inconsistency, the Reptile
attorney has two tiers of attack against defendants during
adverse examination: (1) the safety rule attack and (2) the
emotional attack. The safety rule attack is a “word game”
in which the defendant needs to decide on whether to
accept or reject the plaintiff attorney’s language. Baseball
provides an excellent analogy to illustrate this process.
An effective hitter carefully analyses each pitch coming
in and classifies it (fastball, curveball, off-speed, too high/
low, etc.), and that classification determines the timing of
the hitter’s swing or whether he even swings at all. The
defendant witness is the hitter in this analogy, while the
plaintiff attorney is the pitcher. In the safety rule attack,
the plaintiff attorney (pitcher) is attempting to get the
defendant witness (hitter) to swing at a bad pitch that is
out of the strike zone. Therefore, defendant witnesses
need special training to learn how to properly classify
questions as they are delivered, as their baseline cognitive
processing ability is too scattered to be able to effectively
Defense News | Spring 2016
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detect the elusive “curveballs.” Keeping with the analogy,
the Reptile plaintiff attorney (pitcher) will cleverly set up
the defendant witness (hitter) by repeatedly delivering
questions (pitches) that are benign and easy to answer
(hit). The repetitive exposure to benign stimuli leads to
the phenomenon of “cognitive momentum,” in which
the defendant witness’ brain begins to assume that
subsequent questions will also be benign and a tendency
of automatic, rhythmic agreement begins to form. At this
point the defendant witness (hitter) has been cognitively
“set up” for the safety questions (curve balls), which usually
results in continued automatic, rhythmic agreement. Once
this occurs, the Reptile plaintiff attorney goes in for the kill:
he begins to ask case specific questions (that are factual
and must be agreed with) and dramatically points out the
contradiction between the agreed upon safety rule and
the defendant’s conduct in the case. Hence, the “gotcha
moment” is brilliantly set up by using the defendant’s own
cognitive patterns against them. Advances in technology
have caused the brain to evolve into a multi-tasking organ,
processing several stimuli simultaneously rather than
isolating attention and concentration on a single stimulus.
This cognitive pattern is hard-wired and very difficult to
reverse, and is the top reason why the defendant witness
is highly vulnerable to Reptile attorney precision attacks
during adverse examination. In society, cognitive multitasking and quick thinking is very important as it leads
to effective problem-solving and productivity. During
testimony, it is a fatal flaw that can result in a defendant
witness becoming trapped in a dangerous contradiction.
Therefore, advanced cognitive training in the areas
of attention, concentration, focus, and information
processing are required for the defendant witness to avoid
being defeated by the survival rule attack.
If the defendant witness has the cognitive skills to
survive the safety rule attack, the Reptile plaintiff attorney
must proceed with the emotional attack strategy. When the
witness learns to detect and reject safety rules consistently,
it puts the Reptile plaintiff attorney in a difficult position
as they are now unable to show any contradictions or
inconsistencies.
The Reptile plaintiff attorney must
now use a different strategy to establish the safety rule,
otherwise the dramatic contraction is not possible and the
case cannot be won. The emotional attack Reptile strategy
attempts to force the defendant witness out of high road
cognitive processing (patient, thoughtful, meticulous)
and into low road cognitive processing (instinctual,
spontaneous, survival). By forcing low road cognition, the
Reptile plaintiff attorney can generate a response that will
likely be negatively perceived by the jurors, thus hurting
the defendant witness’ credibility.
Three emotional attack methods can force defendant
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witnesses into low road cognitive processing: aggression,
humiliation, and confusion. All three can represent direct
threats to a defendant witness, causing them to depart
high road cognition and regress into low road cognition
which will result in emotional and protective responses.
Aggression occurs when the Reptile plaintiff attorney turns
hostile towards the defendant witness and is characterized
by a dramatic negative shift in volume, tone, and body
language. This tactic is specifically designed to shock
the defendant witness and activate low road cognitive
processing (i.e., fight or flight), resulting in the defendant
witness turning hostile (fight) or instinctually agreeing
or pacifying (flight). Either response will significantly
undermine the defendant witness’ credibility and
believability, and will create the perception that the Reptile
plaintiff attorney is correct. Humiliation occurs when the
Reptile plaintiff attorney displays shock, disbelief, and even
laughter towards the defendant witness’ answers. Low
road cognitive processing in this circumstance results in
a defensiveness survival response, characterized by “wait,
wait…let me explain” types of responses that ultimately
appear weak (i.e., excuses) in the eyes of the jury. Again,
responding in a defensive manner creates the perception
that the Reptile plaintiff attorney is correct and that the
defendant witness is backpedaling and trying to talk
their way out of the question. Finally, the Reptile plaintiff
attorney can attack with a display of confusion or lack of
understanding, which threatens the defendant witness by
suggesting that their answers are not making sense. This is
a very powerful emotional attack, as it makes the defendant
witness feel like they are an inadequate communicator
who struggles to answer questions in a straight-forward
manner. This type of attack can force low road cognitive
processing because the witness fears that their answers are
insufficient and they should explain more to the Reptile
plaintiff attorney in an effort to help them understand.
This results in the jury perceiving the defendant witness
as disorganized and unsure of themselves. Even worse, it
allows the Reptile plaintiff attorney to extend his adverse
examination and emotional attack methods.
Similar to the safety rule attack, advanced cognitive
training is required to systematically desensitize the
defendant witness to these emotional attacks and train
them to remain in high road cognitive processing at all
times. High road cognitive processing allows the defendant
witness to persistently shoot down safety rule questions,
as well as calmly and confidently repeat effective answers
that will become the cornerstones of their subsequent
examination from defense counsel. It is important to note,
after a defendant witness persistently rejects safety rule
questions, the jurors begin starving for information, deeply
craving questions that begin with the words “what, why and
how.” However, the Reptile plaintiff attorney would never
ask such questions, as they would allow a well-prepared
witness to deliver a persuasive narrative answer to the jury.
Therefore, it is important that defendant witnesses learn
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the proper responses to Reptile plaintiff questions and not
force in their explanations during adverse examination.
There are two reasons why defendant witnesses
agree with safety rule questions: cognitive momentum
(as described earlier) and the brain’s pre-programmed
acceptance that safety is good and danger is bad.
Specifically, the brain is pre-programmed to embrace safety
and avoid danger, resulting in instinctual acceptance of
these principles when presented in testimony. Safety rule
questions are highly manipulative and come in all shapes
and sizes. However, the answers to safety questions are
pre-planned and very limited in nature. Before discussing
the most effective responses to safety rule questions,
it is important to first classify the various types of safety
rule questions that exist. There are two general types of
safety rule questions: big picture safety questions and
hypothetical safety questions. The Reptile plaintiff attorney
has become an expert at cleverly planting big picture safety
questions that on the surface appear to be “no-brainer” in
nature. This is precisely why the brain’s innate acceptance
of safety principles becomes a major vulnerability for the
defendant witness. These questions focus on the following
big picture principles:
•

Safety is always top priority

•

Danger is never appropriate

•

Protection is always top priority

•

Reducing risk is always top priority

•

Sooner is always better

•

More is always better

Hypothetical safety questions are more specific and
often take the form of an if-then statement, like “Doctor,
you would agree that if you see A, B, and C symptoms, then
the standard of care requires you to order tests X and Y,
correct?” These questions are especially dangerous as the
Reptile plaintiff attorney skillfully cherry-picks symptoms
or factors and then suggests the safest course of action
to the defendant witness. These deceptive questions are
effective because they provide just enough information
(compared to the big picture safety questions) to lure
defendant witnesses into providing an absolute answer,
thus setting the stage for the “gotcha moment.” Therefore,
the defendant witness’ ability to persistently detect these
precarious questions is vital to defense counsel’s ability to
effectively defend the client later in the case.
The very best way to respond to Reptile safety rule
or hypothetical safety questions is quite simple on the
surface: be honest. If the witness can first develop the
cognitive skills to consistently understand the true
meaning and motivation of the Reptile plaintiff attorney’s
question, the honest answer will always be some form of
“it depends on the circumstances.” By definition, the safety
rule and hypothetical safety questions are inherently
flawed because they lack the proper specificity to allow for
a specific answer. Therefore, the only honest answer to a
vague, general question is a vague, general answer like:
•

“It depends on the circumstances”

•

“Not necessarily in every situation”

•

“Not always”

•

“Sometimes that is true, but not all the time”

•

“It can be in certain situations”
These answers are highly
effective for four reasons.
First, they are honest and
accurate answers.
Again,
questions that lack adequate
specificity
cannot
be
answered in absolute terms,
so these “sometimes” type
of responses are truthful.
Second, these responses
put intense pressure on the
Reptile plaintiff attorney to
ask the defendant witness
“what does it depend on?” As
stated before, the last thing
the Reptile plaintiff attorney
wants is to give the defendant
witness an opportunity to
deliver persuasive narrative
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to the jury. When the logical and expected “what” question
does not follow these responses, jurors tend to become
frustrated (and often suspicious) with the Reptile plaintiff
attorney, as they instead proceed with an emotional attack.
Third, they provide an excellent opportunity for defense
counsel to ask the defendant witness to offer explanations
to the jury, who is starving for information. This is the time
in which the defendant witness can really shine, as they
can become a persuasive educator to jurors. Finally, and
most importantly, jurors widely accept and understand
these answers, as they perceive them as authentic and
reasonable (particularly if defense counsel has properly
primed the jurors for these responses in voir dire). On
the face of it, persistently delivering these answers seems
simple. However, it is a very difficult task for defendant
witnesses because of their multi-tasking brains, the
phenomenon of cognitive momentum, and the triggering
of low road cognitive processing from emotional attacks.
As such, the defendant witness must undergo advanced
cognitive training in order to consistently detect trap
questions, respond effectively, detect emotional attacks,
maintain high road cognitive processing, and repeat
answers with emotional poise.
Conclusion
In the end, the Reptile theory is simply a more
aggressive plaintiff strategy that is cleverly packaged in
neuroscientific wrapping. The authors are a veteran plaintiff
attorney (Don Keenan, Esq.) and a non-psychologist jury
consultant (David Ball, Ph.D. in Communications and
Theater) who have no formal training in neuroscience or
neuropsychology, yet take highly complex neuroscientific
principals and erroneously apply them to jury decisionmaking. Despite the theory’s invalidity, the individual
Reptile tools can certainly be effective at all points in the
litigation timeline and can lead to increased economic
exposure. This is particularly true at trial, as these tactics
are specifically designed to provoke punitive attitudes and
decision-making (not protective) in the deliberation room.
Defense counsel should do three things when facing
a Reptile plaintiff attorney. First, re-think your voir dire
plan and develop a strategy to strip Reptile plaintiff
attorney priming and re-prime with defense language
and definitions. Priming works, so learn to use it to your
advantage in voir dire. Second, tell the right story in your
opening, and don’t inadvertently reinforce the plaintiff’s
claims. Effectively reordering information can drastically
impact jurors’ perceptions.
Finally, develop a new
appreciation for witness training prior to deposition and
trial, as this is the key area in which the Reptile plaintiff
attorneys are sure to fiercely attack. Find a qualified
consultant to provide your defendant witness with the
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advanced cognitive training necessary to overcome both
safety rule and emotional attacks. Such a consultant should
have doctoral level training in cognition (i.e., psychology
and/or neuropsychology) and be intimately familiar with
Reptile tactics.
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