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2016 NMDLA BOARD OF DIRECTORS

The New Mexico Defense Lawyers Association is the
only New Mexico organization of civil defense attorneys.
We currently have over 400 members. A common
misconception about NMDLA is that its membership is
limited to civil defense attorneys specializing solely in
insurance defense. However, membership in NMDLA
is open to all attorneys duly licensed to practice law in
New Mexico who devote the majority of their time to the
defense of civil litigation. Our members include attorneys
who specialize in commercial litigation, employment, civil
rights, and products liability.
The purpose of NMDLA is to provide a forum where New
Mexico civil defense lawyers can communicate, associate,
and organize efforts of common interest. NMDLA provides
a professional association of New Mexico civil defense
lawyers dedicated to helping its members improve their
legal skills and knowledge. NMDLA attempts to assist the
courts to create reasonable and understandable standards
for emerging areas of the law, so as to make New Mexico
case law dependable, reliable, and a positive influence in
promoting the growth of business and the economy in our
State.
The services we provide our members include, but are
not limited to:
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•

Exceptional
continuing
legal
education
opportunities, including online seminars, with
significant discounts for DLA members;

•

A newsletter, Defense News, the legal news
journal for New Mexico Civil Defense Lawyers;

•

Members‘ lunches that provide an opportunity
to socialize with other civil defense lawyers, share
ideas, and listen to speakers discuss a wide range
of issues relevant to civil defense attorneys;

•

An e-mail network and website, where members
can obtain information on judges, lawyers,
experts, jury verdicts, the latest developments in
the law, and other issues; and

•

An Amicus Brief program on issues of exceptional
interest to the civil defense bar.
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MESSAGE FROM THE PRESIDENT
By Sean E. Garrett, Esq.

Conklin, Woodcock & Ziegler, P.C.

Dear Members of the NMDLA:
Let me start this Message from the
President with a gigantic thank you to
our Co-Editors in Chief, Courtenay Keller
and Erica Neff, and the many members
of the Board of Editors. This group does
an amazing job putting the Defense
News together on a regular basis.
Though we are nearing the end of
the year, NMDLA has a number of exciting things going on as
we close out 2016. First, did you know the NMDLA Student
Chapter now officially exists at the University Of New Mexico
School Of Law? The Student Chapter held a tabling event on
September 27, 2106, and an informational meeting on October
26, 2016. In conjunction with the formation of the NMDLA
Student Chapter, NMDLA is sponsoring a writing competition
regarding “forum shopping” and asking students to answer the
question – should forum shopping continue to be permitted
in New Mexico? We will publish some of the top entries in a
future edition of Defense News.
Are you in need of year-end CLE credit? If so, NMDLA has
two great upcoming opportunities to earn credits. On Friday,
December 2, 2016, the Annual Civil Rights Seminar will be
held at the Albuquerque Jewish Community Center, and on
Friday, December 16, 2016, a full-day CLE divided into Ethics/
Professionalism and topics of interest to Young Lawyers will be
held at the same location.
In Amicus Brief news, the Supreme Court issued a ruling
favorable to NMDLA’s position in Vasquez v. American Casualty
Company. Mark Standridge did an outstanding job of preparing

the NMDLA’s Amicus Brief, and you can find both the brief and
the opinion on the NMDLA website.
Thank you to those of you who attended the NMDLA
Annual Meeting and Awards Luncheon on October 14, 2016.
Those of us in attendance were treated to a great luncheon,
where we honored Lee Rogers of Atwood, Malone, Turner &
Sabin, P.A., and Corinne L. Holt of Allen, Shepherd, Lewis & Syra,
P.A., as our 2016 Outstanding Civil Defense Lawyer of the Year
and 2016 Young Lawyer of the Year, respectively. Following
the luncheon, Christopher Martin provided a fascinating look
at “Jury Selection in the 21st Century: Millennials, Misfits and
More” and Judge Manuel Arrieta, Judge C. Shannon Bacon,
Judge Alan Malott, and Judge Louis McDonald served on a
distinguished panel to discuss various topics related to jury
selection and civil trial practice. Courtenay Keller, NMDLA
Board Member and President-Elect, did a great job putting this
program together.
It has, once again, been an honor and privilege to serve
as NMDLA president. Courtenay Keller, of Riley, Shane &
Keller, P.A., and Cody Rogers, of Miller Stratvert, PA, will do an
exceptional job as President and President-Elect, respectively,
in 2017. I want to thank the NMDLA Board of Directors for their
hard work these last two years and, of course, a special thank
you to my wife, and NMDLA past-president, Carolyn Ramos,
for the countless ways in which she has helped me serve as
President.
Best wishes for a happy and productive finish to 2016.
Sean E. Garrett
Conklin, Woodcock & Ziegler, P.C.
2015-2016 NMDLA President

Share Your Successes!
Over the last few years we have been able to enhance the value of membership in the NMDLA by way of electronic
access to a variety of information — especially through the use of email inquiries for information and publication of
peer accomplishments. As part of that continuing effort, we ask each of you to bring your accomplishments to the DLA‘s
attention. Submissions might include a good result at trial, a favorable appellate decision, a successful motion at the
trial court level, or a recommended expert or mediator.
When you submit your success, we will publish the information and case details to our website‘s library of defense
verdicts, and send an email notification to all DLA members. Also, the NMDLA website‘s home page highlights our most
recent submissions.
Successes may be submitted in the member-only section of NMDLA‘s website, www.nmdla.org. If you need password
assistance, contact us at nmdefense@nmdla.org.
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The Right to Insurer-Provided
Independent Counsel: The implications
for New Mexico in the Wake of Nevada’s
Adoption of Cumis
By Courtenay L. Keller, Esq.
Riley, Shane & Keller, P.A.

In State Farm Mut. Auto. Ins. Co. v. Hansen, 357 P.3d
338 (Nev. 2015), the Nevada Supreme Court considered
issues of first impression involving conflict-of-interest
rules in insurance litigation and adopted the Cumis rule
established in San Diego Navy Federal Credit Union v. Cumis
Insurance Society, Inc., 162 Cal.App.3d 358, 208 Cal.Rptr.
494, 506 (1984), superseded by statute as stated in United
Enters., Inc. v. Superior Court, 183 Cal.App.4th 1004, 108 Cal.
Rptr.3d 25 (2010). The Hansen Court held, when an actual
conflict of interest arises between the insurer and insured,
Nevada law now requires an insurer to fulfill its contractual
duty to defend its insured by permitting the insured to
select independent counsel and paying reasonable costs
of such counsel. The Hansen Court constrained its ruling
insofar as it held independent counsel must be provided
only when the insured’s and the insurer’s legal interests
actually conflict and that a reservation of rights alone does
not create a per se conflict of interest.
New Mexico has not formally adopted Cumis. Therefore,
the Hansen decision is noteworthy for at least three reasons.
First, Nevada’s recent adoption of the Cumis rule reminds us
that there are states, such as New Mexico, where this issue
remains unresolved. Second, the fact Nevada recognizes
that the insurer and the insured are dual clients of insurerappointed counsel was key to the holding in Hansen.
While New Mexico has not formally decided this issue, the
dual-representation model is commonly employed in the
insurance defense arena in New Mexico. Third, Hansen
established that the issuance of a reservation of rights
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letter alone is not a per se conflict of interest, which means
insurer-appointed defense counsel must remain mindful of
potential conflicts of interest and should analyze the scope
of their representation with Hansen in mind.
The Underlying Facts and Circumstances in Hansen
The Tort Suit
Stephen Hansen was involved in an altercation when he
and his friends tried to leave a house party in a residential
subdivision. Hansen was a passenger in a vehicle that was
struck by a vehicle driven by Brad Aguilar, another guest at
the party. Hansen claimed injuries and sued Aguilar and
others in Nevada state district court alleging negligence
and various intentional torts.
Aguilar was insured by State Farm Mutual Automobile
Insurance Company (State Farm) who defended Aguilar
under a reservation of rights to deny coverage for liability
resulting from intentional acts and punitive damages.
Summary judgment was granted in favor of Hansen on
the negligence claim based on Aguilar’s admission to
negligently striking the Hansen vehicle. Aguilar also
entered an agreement to settle the case and assign his
rights against State Farm to Hansen.
The Bad Faith Suit
Hansen then sued State Farm in federal district court1
1
Hansen’s standing was based on a stipulated judgment and
assignment of rights by Aguilar.

The Right to Insurer-Provided Counsel
Continued from Page 4
alleging that State Farm, in its representation of Aguilar in
the underlying tort case, breached the insurance contract,
breached the covenant of good faith and fair dealing, and
committed statutory violations. The federal district court
found that State Farm’s failure to provide Aguilar with
independent counsel of his choosing was a breach of its
contractual duty to defend because State Farm’s interests
conflicted with Aguilar’s interests. The conflict arose from
the fact the insurance policy only covered Aguilar for
negligent acts, but not for intentional tortious acts. The
federal district court’s ruling in this regard was based on
San Diego Navy Federal Credit Union v. Cumis Insurance
Society, Inc., 162 Cal.App.3d 358, 208 Cal.Rptr. 494, 506
(1984), superseded by statute as stated in United Enters., Inc.
v. Superior Court, 183 Cal.App.4th 1004, 108 Cal.Rptr.3d 25
(2010) (requiring insurers to provide independent counsel
if its interests conflict with the insured’s).
State Farm moved for reconsideration, which prompted
the federal district court to certify the following questions
to the Nevada Supreme Court as issues of first impression
in Nevada:
(1) whether “Nevada law require[s] an insurer
to provide independent counsel for its
insured when a conflict of interest arises
between the insurer and the insured”; and
(2) whether, if the first question is answered
affirmatively, this court would “find that a
reservation of rights letter creates a per se
conflict of interest.”
Hansen, 357 P.3d at 339.
The Hansen Court’s Analysis
Under Nevada law, “a lawyer shall not represent a
client if the representation involves a concurrent conflict
of interest.” Hansen, 357 P.3d at 340 (citing Nevada RPC
1.7(a)). In the insurance defense arena, when an insurer
tenders counsel to defend its insured, a conflict of interest
can arise when the outcome of the third-party litigation
may also decide the outcome of a coverage dispute. In
Hansen, it was in State Farm’s interest if Aguilar was found
to have acted intentionally. Conversely, it was in Aguilar’s
interest if he was found to have acted negligently. “By
reserving the right to determine coverage after litigation,
the insurer hopes that the litigation outcome effectively
determines coverage on its behalf and in its favor. The
insurer-provided lawyer will have a relationship with both
the insured and the insurer, who each have legal interests
opposing the other.” Hansen, 357 P.3d at 340. Under Cumis,
“when an insurer reserves its rights to determine coverage,
an insurer must satisfy its contractual duty to provide

counsel by paying for counsel of the insured’s choosing.”
Cumis, 208 Cal.Rptr. at 506. The question in Hansen was
“whether the Cumis rule, or some alternative, applies in
Nevada.” Hansen, 357 P.3d at 340.
As discussed in Hansen, not all states have adopted
Cumis. New Mexico has neither adopted nor rejected
Cumis. States that have rejected Cumis have reasoned that
there is no conflict because the insured is the sole client.
Those states follow what is commonly considered a “singlerepresentation” model. See Finley v. Home Ins. Co., 90 Hawaii
25, 975 P.2d 1145, 1152–53 (1998) (single-representation).
In contrast, a “dual-representation” model means the
insurer-appointed counsel represents both the insurer
and the insured. See Nevada Yellow Cab Corp. v. Eighth
Judicial Dist. Court, 123 Nev. 44, 52, 152 P.3d 737, 742
(2007) (dual-representation). The dual-representation
model depends on the absence of a conflict of interest.
“In California, it is settled that absent a conflict of interest,
an attorney retained by an insurance company to defend
its insured under the insurer’s contractual obligation to
do so represents and owes a fiduciary duty to both the
insurer and insured.” See Gafcon, Inc. v. Ponsor & Assocs.,
98 Cal.App.4th 1388, 1406–07, 120 Cal.Rptr.2d 392 (2002).
Absent a conflict, the insurer has the right to control the
defense and settlement of the third-party action against
its insured, and is considered “a direct participant in the
litigation.” Continental Cas. Co. v. St. Paul Surplus Lines Ins.
Co., 265 F.R.D. 510, 519 (2010). This tripartite relationship
is based on “a shared interest in defending against thirdparty liability and begins when the insurer acknowledges
a duty to defend the insured and provides a defense to the
action.” Id.
Amici curiae in Hansen--American Insurance
Association, the National Association of Mutual Insurance
Companies, and Property Casualty Insurers Association
of America--suggested two representation models that
constitute an alternative to the Cumis strict construction
of the dual-representation model. The first is the “primaryclient model”, where representation switches from dualclient to single-client (the insured, primary client) as soon
as a conflict arises. The Hansen Court rejected this model
based on Nevada’s Rule of Professional Conduct that
prohibits “[a] lawyer who has formerly represented a client
in a matter” from representing a client “in the same or a
substantially related matter in which that person’s interests
are materially adverse to the interests of the former client
unless the former client gives informed consent, confirmed
in writing.” Hansen, 357 P.3d at 341.
The second alternative is a “contract model” where
an insurer selects an insured’s counsel and contractually
instructs counsel that only the insured is a client. The
Hansen Court rejected this model because the lawyer
selected by the insurer is being compensated by someone
with legal interests opposed to the lawyer’s client, which
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The Right to Insurer-Provided Counsel
Continued from Page 5
“may violate the spirit” of the Rule of Professional Conduct
prohibiting a lawyer from accepting compensation for
representing a client from one other than the client
“unless . . . [t]here is no interference with the lawyer’s
independence of professional judgment or with the clientlawyer relationship.” Remarkably, despite the fact the
Cumis rule “derives from rules of professional conduct”, the
Hansen Court questioned whether counsel selected and
paid by an insurer with legal interests directly opposed
to the insured’s “can be truly independent” because “the
attorney might have an incentive to act favorably toward
the insurer in order to garner future business.” Id.
Having strictly construed the dual-representation
model, Nevada concluded California’s Cumis approach is
more workable than the alternatives and held, when there
is an actual conflict of interest, the insurer must satisfy its
contractual duty to defend its insured by permitting the
insured to select independent counsel and by paying the
reasonable costs of such counsel. The question is, then,
what constitutes an actual conflict of interest?
According to Hansen, there is a split in jurisdictions as
to whether a reservation of rights creates a per se conflict
of interest between the insured and insurer-appointed
counsel. The rationale for finding a reservation of rights
creates a per se conflict is an insurer could expose the
insured to the risk of personal liability for an excess
judgment by insisting on full litigation, but then deny
coverage if the verdict is unfavorable to the insured. Courts
of this mind set see this as giving the insurer a “second bite
of the apple.” In contrast, jurisdictions that do not consider
a reservation of rights to be a per se conflict “look to the
facts of the case to determine whether there is an actual
conflict.”
Although Nevada adopted the Cumis rule, it did not go
so far as to conclude that an insurer’s reservation of rights
creates a per se conflict of interest. Indeed, in California the
codified Cumis rule does not apply to every case in which a
reservation of rights is issued, but rather requires an actual
conflict of interest. See Cal. Civ.Code § 2860(b). Under
California law, there are two elements to find a conflict of
interest: (1) a reservation of rights and (2) that the outcome
of the coverage determination can be controlled by counsel
in the underlying defense of the claim. See Travelers Prop.
v. Centex Homes, 2011 WL 1225982, at *8 (N.D.Cal. Apr. 1,
2011).
Ultimately, Nevada Courts must determine whether
there is an actual conflict of interest on a case-by-case
basis. Moreover, it appears Nevada still permits dualrepresentation “as long as any conflict remains speculative.”
Hansen, 357 P.3d at 343 (citing Nev. Yellow Cab, 152 P.3d at

741). What remains relatively clear is that independent
counsel will not be required unless the conflict of interest
is “significant, not merely theoretical, actual, not merely
potential.” Practically speaking, “[t]his means that there is
no conflict if the reservation of rights is based on coverage
issues that are only extrinsic or ancillary to the issues
actually litigated in the underlying action.” Therefore, even
when there is a reservation of rights and defense counsel
provided by the insurer has theoretical “control” over an
issue that could decide the coverage issue, a reviewing
court must still decide, on a case-by-case basis, whether
there is an actual conflict of interest.
Practical Considerations
Until New Mexico formally addresses this issue, the
best course of action for insurance defense attorneys is to
mindfully approach each insurer-referred assignment with
an eye on both the Cumis issue and the applicable Rules
of Professional Conduct including 16-106, 16-107, 16-108
(sub-paragraph (F) in particular), and 16-116 NMRA. One
very important step to take when a reservation of rights
has been issued is to secure informed written consent
pursuant to 16-107 NMRA.
Hansen concluded the best way for an insurer to satisfy
its contractual duty to defend when it has reserved its
rights to determine coverage is to provide Cumis counsel.
However, experienced insurance defense counsel is in
the best position to help its insurer “clients” carry out the
duty to defend in good faith, especially when the insurer
has reserved its rights in some way. Insurance defense
attorneys should consider it their duty to zealously defend
the insured against the third-party claim regardless of the
insurer’s concerns about coverage. On the other hand,
insurance defense attorneys may have to forgo a motion
practice that might serve to amputate certain claims if
doing so would eliminate the only claim for which coverage
is clearly afforded. The concern in Cumis and Hansen was
that defense counsel could control the outcome of the
third-party litigation in a manner that would favor the
insurer over the insured. Frankly, the idea that a defense
attorney retained to defend an insured would do such a
thing is hard to believe.
Arguably, when it comes to both punitive damages and
excess judgments, it seems the parties’ interests are aligned
regardless of any coverage exclusions. Insurer tendered
defense counsel would naturally be incentivized to refute
a factual basis that would permit a punitive damages
award. Similarly, with regard to excess judgments, insurer
tendered defense counsel would be incentivized to defend
damages with the objective of keeping any award within
policy limits. Moreover, in the close case, insurer tendered
defense counsel would be incentivized to encourage
opposing counsel to make settlement demands within
policy limits and, if the exposure in the case warrants it,
would be incentivized to recommend to both the insurer
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The Right to Insurer-Provided Counsel
Continued from Page 7
and insured clients to accept offers within limits. Arguably
the same goes for intentional acts. Under what set of
circumstances would a defense attorney, regardless of who
is paying the bill, seek to develop evidence that an insured
client acted intentionally or criminally?
What about cases in which the carrier actively seeks to
decline coverage by filing a declaratory judgment action?
It may be reasonable to conclude the fact the insurer has
sued its insured in and of itself creates a conflict. However,
what about cases in which the insurer can distinguish
Mullenix and file a separate declaratory judgment action by
arguing the coverage issue does not depend on the facts in
the underlying suit? In such cases is there really a credible
argument that defense counsel can influence the outcome
of the coverage action?
Another question is, what effect does the Hansen
approach on the attorney-client privilege and work product
immunity? In the insurance context, the relationship that
exists between the insured, defense counsel, and insurer
is known as the tripartite relationship. Communications
among the parties to that tripartite relationship are
protected by the attorney-client privilege because of the
required disclosures among those parties. It is fairly wellsettled that the privilege that attaches to communications
between the insured and defense counsel is not waived
when those communications are shared with the insurer
because the tripartite relationship requires disclosure of
privileged information. Is there a greater risk of waiver
when the parties are no longer operating within the
tripartite relationship?
And yet another question is, under what circumstances
does an attorney “represent” a party? Although the
parties may be communicating within the tripartite
relationship, is it really true that tendered defense counsel
is “representing” the insurer? Direct actions are generally
not permitted in New Mexico and under Hovet v. Allstate,
the insurer and insured cannot be sued in the same action.
Do the reporting obligations arising under the tripartite
relationship constitute “representation” within the meaning
of Rule 16-107 NMRA?

D AW N C O O K
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2016 NMDLA Annual Meeting, Awards
Luncheon, and CLE
This year the NMDLA Annual Meeting was held at
the Hotel Andaluz, in Downtown Albuquerque on Friday,
October 14th. The Awards Luncheon honored the 2016
Outstanding Civil Defense Lawyer of the Year, Lee M.
Rogers, Jr., Esq. of Atwood Malone Turner & Sabin, PA, and
Young Lawyer of the Year, Corinne L. Holt, Esq. of Allen
Shepherd Lewis & Syra, PA.
This year’s CLE program featured guest speaker,
Christopher W. Martin, Esq. and who gave a presentation
entitled, “Jury Selection in the 21st Century: Millennials,
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Misfits and More.” This presentation was followed by a panel
of distinguished judges moderated by Cody M. Rogers, Esq.
The judges who participated in the “Perspective from the
Bench” panel were: Hon. Manuel I. Arrieta, Third Judicial
District Court; Hon. C. Shannon Bacon, Second Judicial
District Court; Hon. Alan M. Malott, Second Judicial District
Court; and Hon. Louis P. McDonald, Thirteenth Judicial
District Court. We would like to thank everyone who made
this event possible.

2016 NMDLA Annual Meeting
Continued from Page 10
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Funding Settlements in Physical &
Non-Physical Injury Cases
By Jim Garrison, President
JRC Settlements, LLC

Most
counsel
are
familiar with the concept of
utilizing tax-free guaranteed
structured settlements in
physical injury cases under
specific IRS regulations. This
concept employs the time
value of money to develop
customized payment streams
meeting future needs and
wants of injured parties. The
practice is utilized to fund
almost any future needs that
one can imagine, including
life care plans, homes,
education and retirement plans as some examples. The
advantages are obvious, as the design can provide for a
significant reduction in present value cost compared to
cash.
However, many attorneys may not be familiar with the
tax-deferred benefits available for non-physical injury cases
like:
Attorney Fees, Breach of Contract or Confidentiality,
Construction Defect, Discrimination, Divorce,
Employment Disputes, Environmental, Fraud, Long
Term Disability, Pre- 8/6/97 Workers’ Compensation,
Property Damage, Punitive Damages, Sexual
Harassment.
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Claimants and their counsel can spread their respective
tax liabilities to future years allowing the tax burden to be
paid in the year that funds are received. Not using this
concept requires the claimants and/or their attorneys to
pay tax on all of the settlement proceeds in the year the
case is settled in compliance with IRS rules and regulations.
Why pay Uncle Sam more than is necessary? Annuity design
is as flexible as traditional structured settlements, allowing
the claimant to meet various financial goals based on their
unique design. The defense receives an assignment of
the ownership of the annuity to a third party and obtains
a comprehensive release as is provided in physical injury
cases.
Payments can be received on a guaranteed basis,
weekly, monthly, annually, immediately or deferred and
with a cola to offset inflation if so desired.
These tax advantages allow for a larger overall payment
than can be obtained with a single lump sum payment.
Additionally, it assists the claimant from potentially
increasing their tax bracket and preserves deductions that
can be lost at higher income levels.

Here are some examples for consideration:
Male, Age 35, Rated Age 45; Life Expectancy: 48
$300,000.00 Net Settlement
Lifetime Monthly Benefits

Funding Settlements
Continued from Page 12
Non-Physical Injury Cases
Comparing
Tax-Deferred Periodic Payments vs. Cash Settlement

Cost

Benefits

Expected
Lifetime
Benefits

$300,000.00

$336,571.20

$461,583.36

Guaranteed

Tax-Deferred Periodic Payments
Monthly Income-Guaranteed Tax-Deferred
$801.36*

Payable monthly for life,
guaranteed 35 years.

Total:

*For comparison purposes, we have shown net payments after taxes. The tax-deferred monthly
benefit
pre-tax is $1,113.00

Cash Settlement After Taxes (33% tax
bracket)
Monthly Withdrawals
$608.54

Withdrawn monthly for 35 years.

Total:

$255,587.00

$255,587.00

Cost

Benefits

Expected
Lifetime
Benefits

$300,000.00

$420,000.00

$576,000.00

Guaranteed

Monthly Income-Guaranteed Tax-Free
$1,000.00

Payable monthly for life, guaranteed
35 years.

Totals:

Personal Physical Injury Cases
Comparing
Tax-Free Periodic Payments vs. Taxable Investment after Cash Settlement
Tax-Free Internal rate of Return:

2.86%

Required Rate of Return in Taxable Cash Investment to provide equivalent yield:
3.97%

To discuss these types of cases for your client, or for further information, please contact Jim Garrison at 800-661-7075 or
e-mail him at jgarrison@JCRSettlements.com.
Defense News | Fall 2016
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Marital Communications on Work Cell
Phones: The Privilege Has Its Limits
By Geoffrey D. White, Esq.
Park & Associates, LLC

Does New Mexico’s
marital communications
privilege exempt from
discovery
messages
between spouses that
took place on, and
remain stored on, a cell
phone?
Is
your
answer
different if the cell
phone at issue was
provided by one of the
spouse’s employers?
If the employer
takes possession of a
cell phone containing
marital communications, is the privilege waived?
Does your answer change depending on whether the
employee spouse or that spouse’s employer paid for the
cell phone service?
What if the employer paid for basic phone service and
the employee spouse paid extra for a smartphone data
plan?
To date, these and many other questions regarding
the privacy of cell phone contents have no definitive
answers in New Mexico. New Mexico’s reviewing courts
have not explained yet whether, and how far, the marital
communications privilege serves to protect married
couples’ phone calls, voice mails, texts, emails, and even
photos on cell phones or other mobile devices.
An answer is likely to come eventually, given the

prevalence
of
cell
phones in Americans’
lives.
According to
the nonpartisan Pew
Research Center, 90
percent of American
adults own some sort
of cell phone, and
about two thirds of
American adults own
a smartphone.1 Some
discovery of cell phone
data, usually records of
calls made and received,
already is a routine
feature
of
personal
injury litigation.
Counsel for litigants in a wrongful death case in the
First Judicial District briefed many of the issues raised
above earlier this year, but the matter settled before Judge
Francis Mathew entered an order allowing or forbidding
the requested cell phone discovery. In that matter, the
defense sought the decedent’s cell phone from his widow
via request for production and via subpoena from his
employer, which purchased the phone and paid for at least
some of the cell service. The defense sought to download
the phone’s data for a variety of reasons, including to find
out whether the decedent was in the process of typing a
text message when his pickup struck another pickup headon; to see if the phone had a GPS that would show where
the decedent had been in the minutes preceding the fatal
collision; and to search for evidence the decedent was not
the doting father and loving husband his estate made him
1
Pew Research Center, “Mobile Technology Fact Sheet,” available at
http://www.pewinternet.org/fact-sheets/mobile-technology-fact-sheet/ (last
visited Sept. 10, 2016).
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out to be.
Throughout discovery and even through briefing
on the issues, the widow and the employer disagreed
about, and provided conflicting information about, who
owned the phone, who paid for service, and who had the
phone last. The phone was missing for several months.
The employer eventually found the phone but refused to
produce it absent a court order.
The widow resisted production on a number of
grounds, including the marital communications privilege.
Judge Mathew ordered supplemental briefing on whether
the privilege would apply under the circumstances. The
litigants were ordered to file simultaneous briefs, and they
did so.2

New Mexico’s Marital Communications Privilege
New Mexico’s marital communications privilege is
enshrined in the New Mexico Statutes at NMSA 1978, §366-6(A). It is also part of judge-made law. Rule 11-505 NMRA
governs the marital communication privilege and states, in
pertinent part:
A. Definition. A communication is “confidential”
if made privately and not intended for further
disclosure except to other persons in furtherance
of the purpose of the communication.
B. Scope of the privilege. A person has a privilege
to refuse to disclose, or to prevent another from
disclosing, a confidential communication by the
person to that person’s spouse while they were
married.
C. Who may claim the privilege.
(1) The privilege may be claimed by

Counsel for the widow took the position that because
New Mexico recognizes a marital privilege, and the widow
asserted that privilege, the marital communications on
the phone were presumptively not discoverable.3 Counsel
for the widow attached an affidavit from the owner of the
company where the decedent worked stating the employer
had no written policy that phones issued to employees
were subject to search. The company issued basic cell
phones and paid for basic cell service. The company owner
further testified his business had “a well-known unwritten
policy” that any employee who wanted a smartphone
and a cell data plan had to pay for the phone and service
upgrades.
Defense counsel argued the decedent waived the
marital communication privilege by storing otherwise
privileged communications on a phone that could be
accessed by the decedent’s employer or the public at
large; by making marital communications in public; and by
failing to assert the privilege when the defense first sought
to download the contents of the phone.4
In a nutshell, counsel for the widow argued the marital
communication privilege is expansive, and defense counsel
argued the privilege is limited. New Mexico law supports
both positions.

2
The author of this article was part of the defense team from spring
2015 through spring 2016 and wrote the defense briefing on the cell phone
dispute. This article is based on the briefs by both sides and subsequent
additional research.
3
The widow also took the position that the defense could access
all non-privileged communications on the phone only for the ten minutes
immediately before the accident. She provided no case law support
for her position regarding the limited scope of access to non-privileged
communications.
4
See, e.g., DeMatteo v. Simon, 1991-NMCA-027, ¶11, 112 N.M. 112,
812 P.2d 361 (attorneys waived attorney-client privilege by failing to assert it
during questioning of client).
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(a) the spouse who made the confidential
communication;
(b) that spouse’s guardian or conservator;
or
(c) that spouse’s personal representative.
(2) The privilege may also be claimed
by the spouse to whom the confidential
communication was made.
(3) Authority to claim the privilege is
presumed absent evidence to the contrary.
D. Exceptions.
…
(2) Civil cases. No privilege shall apply to
confidential communications relevant to a
civil action brought by or on behalf of one
spouse or a child of either against the other
spouse or a child of either.

Rule 11-505 NMRA (emphasis added).
Public
communications, and communications not intended
to be private, are categorically excluded from the rule’s
plain text, as the emphasized words demonstrate. “Any
presumption of privacy granted a marital communication
is negated by proof of the presence of a third party at
the time the communication was made, or proof that the
information communicated was meant to be conveyed to a
third person.” State v. Teel, 1985-NMCA-115, ¶10, 103 N.M.
684, 712 P.2d 792. See also, State v. Allen, 2000-NMSC-002,
¶24, 128 N.M. 482, 994 P.2d 728 (the trial court did not err
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in admitting a criminal defendant’s statement to his wife,
because he waived the marital communications privilege
before trial by disclosing the statement to third parties).
The state’s reviewing courts have not answered directly
whether a spouse waives the marital communications
privilege by transmitting otherwise privileged messages on
a cell phone owned or controlled by a spouse’s employer.
Cases in other jurisdictions suggest a critical ingredient
in deciding the question is whether the employer retains
the right to monitor communications or seize the device
without warning.
Privilege and Privacy Elsewhere
Other states that recognize a marital communications
privilege similar to New Mexico’s also acknowledge a
spouse can waive the privilege with respect to electronic
communications. A cell phone user has a reasonable
expectation of privacy regarding the information in the
user’s phone. See, e.g., U.S. v. Zavala, 541 F.3d 562, 577
(5th Cir. 2008) (“[C]ell phones contain a wealth of private
information, including emails, text messages, call histories,
address books, and subscriber numbers”). This expectation
of privacy is waived where the cell phone user consents
to a search of the device, however. Id. Absent such an
express waiver, police may not lawfully search a cell phone
in the absence of probable cause. Id. Although Zavala is a
criminal case, its logic applies to application of the marital
communications privilege in the civil arena.
Further, users of electronic communication devices or
applications have a reasonable expectation of privacy in
the content of private messages stored with or transmitted
by third parties. See, U.S. v. Warshak, 631 F.3d 266, 288
(6th Cir. 2010) (email); U.S. v. Ali, 870 F.Supp.2d 10, 39 n.39
(D.D.C. 2012) (same); State v. Hinton, 319 P.3d 9, 14, 179
Wash. 2d 862, 873 (2014) (text messages); R.S. ex rel. S.S. v.
Minnewaska Area Sch. Dist. No. 2149, 894 F.Supp.2d 1128,
1142 (D.Minn. 2012) (private Facebook messages). No such
expectation attaches to electronic messages impliedly
or explicitly intended to be public, however. See, U.S. v.
Charbonneau, 979 F.Supp. 1177, 1185 (S.D.Ohio 1997) (chat
room post); U.S. v. Borowy, 595 F.3d 1045, 1047-48 (9th Cir.
2010) (file sharing network); U.S. v. Stults, 575 F.3d 834, 843
(8th Cir. 2009) (same). Further, any expectation of privacy
is not reasonable where the user has been warned the
electronic communications or the device that transmits or
receives them may be monitored or inspected. See, U.S.
v. Hamilton, 701 F.3d 404, 408-09 (4th Cir. 2012) (office
computer); U.S. v. Angevine, 281 F.3d 1130, 1134-35 (10th
Cir. 2005) (same); U.S. v. Simons, 206 F.3d 392, 398 (4th Cir.
2000) (same).

Relatedly, a jail or prison inmate has no reasonable
expectation of privacy in his or her phone calls while
behind bars. U.S. v. Ramsey, 786 F.Supp.2d 1123, 1126
(E.D.Va. 2011). The reasonable expectation of privacy is
lost because jail or prison authorities routinely monitor
all communications coming into or out of the lockup.
Id. Cf., U.S. v. Lentz, 419 F.Supp.2d 820, 828 (E.D.Va. 2005)
(no privilege where jail communications were routinely
recorded and monitored, and callers were so informed).
The communications at issue need not have been
monitored. Ramsey, 786 F.Supp.2d at 1126. Analytically,
waiver in these circumstances is grounded on consent as
well as the reality that a monitored call is made publicly
rather than privately.
In a similar vein, some courts do not recognize a
reasonable expectation of privacy where a caller leaves
a voice message on a recorder accessible by others in
addition to the caller’s spouse. Wong-Wing v. State, 847
A.2d 1206, 1213, 156 Md.App.597, 610 (Md. Ct. App. 2004).
As above, waiver can be found in these circumstances
either on the grounds of consent or on the grounds that a
communication accessible to the public at large cannot be
reasonably thought of as private.
Courts in other jurisdictions also have addressed
an individual’s reduced expectation of privacy when an
employer-provided instrumentality comes with strings
attached. See, e.g., State v. Estrella, 286 P.3d 150, 157 n.5,
230 Ariz. 401, 408 N.5 (Ariz. Ct. App. 2012) (“[M]any jobs
require mobile employees to keep their employers advised
of their whereabouts at all times. Those employees
would have no reasonable expectation of privacy in their
movements during work hours”). For instance, the United
States District Court for the Western District of Oklahoma
determined an employee waived the attorney-client
privilege where the worker used his employer’s computer
system to send emails to his lawyer. Chechele v. Ward, No.
CIV-10-1286-M, order at p. 3 (W.D.Okla. Sept. 28, 2012) (nonprecedential). Accord, In re Reserve Fund Sec. and Derivative
Litig., 275 F.R.D. 154, 159 (S.D.N.Y. 2011) (no confidential
communication take place where spouses are on actual
or constructive notice that their communications may be
overheard or monitored by third parties). Here again, the
waiver could be based on consent or could be based on the
public nature of the communication.
In summary, whether a cell phone user has a
reasonable expectation of privacy in messages sent and
received electronically can depend on such things as the
type of message, the audience for the message, and the
rules governing use of the messaging device.
Key Takeaways and Practical Considerations
As stated, Judge Mathew ultimately did not have to
answer the question the litigants presented about whether,
and how much, the marital communications privilege
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protected the contents of the decedent’s cell phone. A
synthesis of the law set out above suggests the following
factors could be critical when the same or similar question
becomes ripe for decision:
•

A marital communication is privileged where it is
made in private and intended to remain private.

•

Either spouse can assert the privilege.

•

The privilege exists for communications that occur
during the marriage.

•

The privilege does not attach to public
communications or messages the sender did not
intend to be private.

•

The privilege is waived if a private marital
communication is made public.

•

A cell phone user has a reasonable expectation of
privacy regarding the contents of the user’s phone.

•

A cell phone user has a reasonable expectation of
privacy in emails, text messages, and other private
messages stored on the phone.

•

The reasonable expectation of privacy is lost if the
cell phone user allows another person to search
the phone.

•

No reasonable expectation of privacy attaches to
messages sent to or available to the public.

•

No reasonable expectation of privacy attaches to
the contents of the user’s phone if the user has
been informed the phone can be monitored or
inspected.

•

No reasonable expectation of privacy attaches to
emails, text messages, and other private messages
stored on the phone if the user has been informed
the messages can be monitored or inspected.

•

Constructive knowledge that the user’s cell phone
can be monitored or inspected could be sufficient
eliminate any reasonable expectation of privacy in
the device or its contents.

•

Actual knowledge that the user’s cell phone can
be monitored or inspected often is sufficient to
eliminate any reasonable expectation of privacy in
the device or its contents.

In light of these factors, the marital communications
privilege is more likely to preclude discovery of emails,
voice mails, texts, or other messages on a cell phone owned
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by or provided by a spouse’s employer when the messages
were not shared outside the marriage and the employer
did not warn employees their phones could be inspected
or monitored. The marital communications privilege
is less likely to preclude discovery in litigation where
the messages were made in public or accessible to third
parties and where the employer had a written policy that
it retained the right to inspect or monitor its cell phones.
In conclusion, the New Mexico defense practitioner
has grounds to challenge a spouse’s assertion of the
marital communications privilege to bar discovery of
messages resident on a cell phone. Further, the marital
communications privilege is not grounds to halt all
discovery related to the cell phone, only discovery related
to communications between spouses. Discovery should
continue into phone calls, voice mails, texts, emails, photos,
downloads, or other communications, data, or information
not involving both spouses, absent some other assertion of
privilege or immunity.
___________________________________
If a judge has granted or denied your request to download
cell phone data from a plaintiff, witness, or decedent, or you
have a story to share about the use or misuse in discovery of
cell phone information, please email the author at gwhite@
parklawnm.com.
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NMDLA Civil Case Summaries
August - December 2015

By John S. Stiff, Esq., Ann L. Keith, Esq., and Arturo R. Garcia, Esq.
Stiff, Keith & Garcia, LLC

Proximate Cause
NM Bulletin March 2, 2016
Vol. 55, No. 9
Paez v. Burlington Northern Santa Fe Ry.
2015-NMCA-112, 362 P.3d 116
No. 33,106 (Filed August 13, 2015)
In 2008, Rosemary Paez was involved in a vehicle
vs. train accident in Socorro County. The plaintiffs, Mrs.
Paez and her husband, Rey Paez, filed suit against various
defendants including, defendants Burlington Northern
Santa Fe Railway (Burlington), the owner and operator of the
train, and the County of Socorro (County) (collectively, the
Defendants). Plaintiffs’ assertions included allegations that
the defendants failed to maintain a safe railroad crossing,
failed to provide adequate warning devices or signs, and
failed to eliminate visual obstructions. Burlington and the
County argued that the plaintiffs lacked evidence that the
asserted negligence against them was the proximate cause
of damages. Burlington and the County filed motions for
partial summary judgment. Their motions were premised

on various bases including federal preemption, Mrs. Paez’s
own negligence, and causation. As evidence in support
of their motions, Burlington and the County introduced
photographs of the railroad crossing which showed no
visual obstructions. The district court granted the motions
based on preemption. The district court eventually granted
the motions and renewed motions and fully resolved the
entirety of the plaintiffs’ claims against Burlington and the
County. The district court considered the photographs to
be impossible to refute because the train would have been
visible, and concluded that the plaintiffs had not proved
any proximate cause on any of their claims. The district
court further concluded that federal law preempted the
inadequate warning device claims, and that in light of
the photographs the district court reviewed, Mrs. Paez
was negligent pursuant to the common law duty to stop,
look, and listen, and negligence per se, pursuant to NMSA
1978, Section 66-7-341(A)(2) (2003) for failing to cross the
railroad crossing safely.
The plaintiffs appealed, contending that the district
court erred in granting summary judgment to the
defendants. The Court of Appeals affirmed the district
court’s orders granting summary judgment. The Court of
Appeals determined that the plaintiffs failed to establish
any causal connection between the acts or omissions
of Burlington or the County and her injuries. Therefore,
despite the existence of the plaintiffs’ expert’s opinion that
the crossing and the roadway were improperly maintained,
it remained necessary for the plaintiffs to establish that
these failures were a cause of the collision. The Court of
Appeals determined that the plaintiffs did not show that
the breach of a duty by either defendant was the cause in
fact and proximate cause of any damages. There was no
evidence that the plaintiffs’ experts opined that the poor
or defective conditions of the crossing or roadway were
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causally connected to the collision or that the collision
would not have occurred absent the poor or defective
conditions of the crossing or roadway. Likewise, the Court
of Appeals determined that there were no disputed issues
of material fact with regard to claims that the presence of
visual obstructions adjacent to the crossing and railroad
tracks interfered with Mrs. Paez’s line of sight to the
oncoming train and caused the collision. The photographic
images relied on by the district court did not require
subjective interpretation and irrefutably proved that Mrs.
Paez’s view was unobstructed prior to the collision. The
Court of Appeals relied, in part, on Scott v. Harris, 550 U.S.
372, 380(2007) in coming to its conclusion. The Court of
Appeals did not resolve the plaintiffs’ appeal regarding
federal preemption as the plaintiffs failed to establish a
prima facie case as to their negligence claim regarding the
condition of the road crossing, and therefore the availability
of a preemption defense as to those claims could not alter
the outcome of the district court’s ruling. Finally, the Court
of Appeals determined that the district court did not err in
finding that Mrs. Paez was negligent per se in causing the
collision because photographic evidence established that
Mrs. Paez violated Section 66-7-341(A)(3), which permits a
motorist to “proceed through the railroad-highway grade
crossing only if it is safe to completely pass through the
entire” crossing without stopping.
Joint & Several Liability
NM Bulletin – March 9, 2016
Vol. 55, No. 10
Saenz v. Ranack Constructors, Inc.
2015-NMCA-113, 362 P.3d 134,
cert. granted October 23, 2015, No. 35,515
No. 32,373 (Filed August 18, 2015)
The issues before the Court of Appeals were (1) whether
the concept of joint and several liability in Saiz v. Belen
School Dist., 1992-NMSC-018, 113 N.M. 387, 827 P.2d 102
should be applied in favor of employees of subcontractors
and (2) whether a new trial on wrongful death damages
for the decedent’s estate is appropriate. The Court of
Appeals concluded that Saiz is not applicable to claims
made by employees of subcontractors and that a new trial
addressing the Saenz’s estate’s damages only should be
conducted.
Ranack Constructors, Inc. (Ranack) was the general
contractor building a multi-screen movie theater. Ranack
hired Alamo General Contractors, Inc. (Alamo) as a
subcontractor, and decedent Charles Saenz was employed
with Alamo. Saenz was working on the theater project
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when he fell and died at the scene.
Plaintiff Virginia Saenz individually and as personal
representative of her husband’s estate and next friend
of Saenz’s children filed suit against Ranack for wrongful
death. Because Alamo was Ms. Saenz’ employer, workers’
compensation provided the exclusive remedy against
it and was not named as a defendant. However, Alamo
was identified together with Ranack as a single potential
tortfeasor in the jury instructions. The jury apportioned
fault amongst Ranack, Alamo and Mr. Saenz. The Estate
moved for mistrial or, in the alternative, that Mr. Saenz
was engaged in an inherently dangerous work and Ranack
should be strictly liable for wrongful death damages with
no reduction for comparative negligence. The district court
declined to hold that Saenz was engaged in inherently
dangerous work and further ruled Ranack could not be
held jointly and severally liable, and the Estate appealed.
In affirming the district court’s decision, the Court of
Appeals referred to Bartlett v. New Mexico Welding Supply,
Inc., 1982-NMCA-048, 98 N.M. 152, 646 P.2d 579, superseded
by statute as stated in Payne v. Hall, 2006-NMSC-029, 139
N.M. 659, 137 P.3d 599, which abolished joint and several
liability. The Court of Appeals noted that subsequent to
Bartlett, the Legislature addressed the subject, see NMSA
1978, § 41-3A-1 (1987), and abolished joint and several
liability in cases involving comparative fault. Unlike
Bartlett, the Legislature provided four exceptions to the
general rule of abolition. See Section 41-3A-1 (C). The
Court of Appeals noted that one of the four exceptions
are relevant and proceeded to analyze the exception to
the abolition of joint and several liability applicable “to
situations . . . having sound basis in public policy.” Section
41-3A-1(C)(4).
The Court of Appeals analyzed Saiz v. Belen School Dist.,
1992-NMSC-018, 113 N.M. 387, 827 P.2d 102, which relied on
Section 41-3A-1( C)(4) to impose joint and several liability
in cases involving work or endeavors which are “inherently
dangerous” or carry “peculiar risks.” Next, the Court looked
to N.M. Elec. Serv. Co. v. Montanez, 1976-NMSC-028, 89 N.M.
278, 551 P.2d 634, where the New Mexico State Supreme
Court held that joint and several liability should not be
read in favor of employees of independent contractors. The
Court of Appeals determined Montanez was controlling
because employees of independent contractors were
not within the class of persons described in Montanez.
The Court of Appeals stated that nondelegable duty
outlined in Saiz for inherently dangerous work does not
apply to employees of subcontractors per Montanez. The
majority of the Court concluded that Saiz-based joint
and several liability is not applicable to the employees
of subcontractors on construction sites and therefore did
not consider whether Saenz was engaged in inherently
dangerous work. (Judge Sutin did write separately to
address the issue regarding “inherently dangerous” activity
and noted that he concluded that as a matter of law, Saenz
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was not engaged in an inherently dangerous activity).
Finally the Court of Appeals addressed issues
regarding jury instructions and the verdict awarding zero
damages to the estate. The Court of Appeals determined
that the UJI 13-1830 NMRA instruction given was wrong
but no prejudice was apparent, particularly given the jury’s
question which indicated that it was thinking about the
division of damages for the estate and loss of consortium.
With regard to the jury’s award of zero damages to the
estate, the Court of Appeals considered preservation/
waiver issues based on post-trial motions by the plaintiffs,
but ultimately determined that based on the evidence
presented at trial, an award of zero damages to Saenz’s
estate was not supported by the evidence and remanded
for a new trial as to damages to the estate only. (Judge
Sutin wrote a dissent on this holding.)
Constitutional Law/Judicial Appointment
NM Bar Bulletin — January 6, 2016
Vol. 55, No. 1
State v. Raphaelson
2015-NMSC-028, 356 P.3d 1096
No. 34,985 (Filed August 20, 2015)
The issue presented was whether a judge elected in a
partisan election was subject to retention in the sixth year
of the predecessor judge’s term. Judge Sheri Raphaelson
was appointed in 2009 to fill the judicial vacancy by
Judge Timothy L. Garcia, who was appointed to the Court
of Appeals. Thereafter, she successfully ran in a partisan
election to remain in office, and declared her candidacy in
2014 for retention in the 2014 general election. She failed
to receive the 57% necessary to retain the office, however
she declared she would remain on the bench until January
1, 2017 arguing her six-year term began on January 1, 2011
after her successful partisan election
On November 21, 2014, the State of New Mexico,
through the Office of the Attorney General, filed a petition
for writ of quo warranto with the New Mexico Supreme
Court seeking to remove Judge Raphaelson from the
bench due to her unsuccessful retention election. The New
Mexico Supreme Court issued the writ requested.
The New Mexico Supreme Court held that Judge
Raphaelson was subject to retention in the sixth year Judge
Garcia’s original term because in 2010 she was elected to
complete Judge Garcia’s six-year term in office, not to begin
a new six-year term. Specifically, she was appointed in 2009
to fill the vacancy of Judge Garcia’s original term until the

next general election year, which was in November 2010.
Because the original term was that of Judge Garcia, Judge
Raphaelson was subject to a retention vote at the same
time Judge Garcia would have been in the 2014 general
election. The New Mexico Supreme Court also looked at
the New Mexico Constitution, which provided that all
judges statewide were required to be subject to retention
as the same time as required by 1988 amendments to the
constitution. To have all district judges up for retention
at the same time, whether elected or appointed, provides
consistency and uniformity and avoids confusion to the
electorate.
Statute of Limitations
NM Bar Bulletin — February 3, 2016
Vol. 55, No. 5
Badilla v. Wal-Mart Stores East, Inc.
2015-NMSC-029, 357 P.3d 936
No. 34,085 (Filed September 10, 2015)
The issue in Badilla was whether a complaint for
breach of warranty seeking damages for personal injury
under the Uniform Commercial Code (UCC) is governed
by the four-year statute of limitations for suits based on
the sale of goods, or the three-year statute of limitations
for tort. Kenneth Badilla purchased work boots at WalMart, and claimed the soles of the boots became unglued
causing him to trip and injure his back. Over three (3) years
later, Mr. Badilla filed suit against Wal-Mart and its store
manager for breach of express and implied warranties.
Wal-Mart moved for summary judgment and the district
court granted the motion stating that the complaint was
time-barred under the three-year statute of limitations
under NMSA 1978, § 37-1-8 (1976) rather than the fouryear statute of limitations period in the UCC under NMSA
1978, § 55-2-725(1) (1961), and that there were no genuine
issues of a material fact to establish breach of express and
implied warranties. Mr. Badilla appealed and the Court of
Appeals affirmed the district court’s decision on the statute
of limitations issue.
The Supreme Court of New Mexico reversed the Court
of Appeals and the district court’s decisions. The New
Mexico Supreme Court analyzed the intent of Article 2 of
the UCC, which must be liberally construed and applied to
promote the underlying purposes and policies. The Court
also looked at the statutory scheme providing the causes of
actions under the UCC. The Court determined that Article
2 of the UCC applied to the sale of goods, including express
and implied warranties, and provided remedies available
under a breach of warranty. The Court next looked to
Section 55-2-725, which provided a four-year statute of
limitations under breach of warranty, and determined that
the law was clear and unambiguous for personal injuries
caused by the breach. The Court determined that Mr.
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Badilla’s purchase of goods from Wal-Mart was a contract
for the sale of goods, and the contract was governed by
the UCC. Although Wal-Mart argued that the basis of Mr.
Badilla’s complaint was a claim for personal injury, the fact
that products liability in tort is an available theory does not
mean it is the only theory Mr. Badilla may pursue when the
case is based on an alleged defective product. As such,
the Supreme Court of New Mexico held that the UCC fouryear statute of limitations for breach of warranty claims
governs the claims alleged. The case was remanded to
the Court of Appeals to consider the second basis upon
which the district court granted summary judgment to the
defendants.
Arbitration Clause
NM Bar Bulletin — May 11, 2016
Vol. 55, No. 19
Tennyson v. Santa Fe Dealership Acquisition II, Inc.
2016-NMCA-017, 364 P.3d 1273,
cert. denied, January 12, 2016, No. S-1-SC-35652
NNo. 33,657 (filed November 19, 2015)
The issue presented to the Court of Appeals was
whether an automobile dealership waived its right to
compel class members to arbitration after filing an Answer.
The plaintiffs filed a putative class-action lawsuit against
Defendant “Santa Fe Dealership Acquisition” for selling
vehicles without disclosing their accident history. When
filing their Answer, “Santa Fe Dealership Acquisition”
failed to refer to the arbitration clause or seek to compel
arbitration pursuant to the Buyers Order Agreement.
After years of litigation including discovery and motions
practice, “Santa Fe Dealership Acquisition” filed a motion
to compel arbitration against class members who had
been joined to the action by the district court’s class
certification order. The motion was denied, and the district
court made findings of fact in support of the conclusion
that the defendants had waived their right to invoke the
arbitration clause in the Agreement with respect to the
named plaintiffs and the unnamed class members. “Santa
Fe Dealership Acquisition” appealed.
In affirming the district court’s decision, the Court of
Appeals referred to Bd. of Educ. Taos Mun. Sch. v. Architects,
1985-NMSC-102, 103 N.M. 462, 709 P.2d 184 (1985), which
provides three issues which govern the appellate review
of a district court’s finding of waiver in the context of a
motion to compel arbitration: (1) the strong public policy
in favor of arbitration, (2) relief should only granted upon
showing of prejudice to the party opposing arbitration,
and (3) the extent to which the party urging arbitration
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previously invoked the machinery of the judicial system.
The Court of Appeals held Architects expressly stood for
the notion that a contractual right to arbitration is valid
so long as the defense is made in an Answer. Moreover,
Architects was clear that a waiver of arbitration is made if a
defendant does not “press” the issue. The defendants acted
in a manner inconsistent with an intent to arbitrate after
filing their answer.
The Court of Appeals further determined that the
district court did not err in its finding and conclusions that
the defendants waived their right to compel absent class
members to arbitrate their claims against the defendants.
The Court of Appeals referred to the requirements set
forth in Peterson v. Shearson/Am. Express, Inc., 849 F.2d 464
(10th Cir. 1988) to determine whether a defendant waived
its right to arbitration: (1) whether a party’s actions are
inconsistent with the right to arbitrate; (2) whether litigation
has been substantially invoked and the parties were well
into preparing for a lawsuit before notification of the intent
to arbitrate; (3) whether the party requested arbitration
close to trial or waited a long period before seeking a
stay; (4) whether a defendant filed a counterclaim without
asking for a stay of proceedings; (5) whether important
intervening steps had taken place; and (6) whether the
delay affected, misled, or prejudiced the opposing party.
The Court of Appeals determined that the first five Peterson
factors can be subsumed within Architects’ invocation of
the machinery of the judicial system and determined that
part (6) of Peterson exactly corresponds with Architects’
“prejudice” factor. The Court of Appeals determined “Santa
Fe Dealership Acquisition” acted inconsistently with its
right to arbitration. Specifically, “Santa Fe Dealership
Acquisition” availed itself to extensive litigation including,
discovery and motions practice and such manifested
an intent to waive its right to compel arbitration against
absent class members.
Constitutional Law
NM Bar Bulletin — May 11, 2016
Vol. 55, No. 19
Bustos v. City of Clovis
2016-NMCA-018, 365 P.3d 67,
cert. denied, January 5, 2016, No. S-1-SC-33651;
cert. denied, January 25, 2016, No. S-1-SC-35658
No. 33,405 (Filed November 23, 2015)
The issues presented to the Court of Appeals focused
on the requirements for imposing joint and several liability
on the original tortfeasor when there are successive
tortfeasors and whether peremptory strikes made by the
defendants at trial were racially motivated.
Juventino Ceballos Hernandez, a Mexican national,
died at a hospital after an altercation with and being
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arrested by police officers with the City of Clovis. Mr.
Hernandez’ estate filed suit against the City of Clovis and
other defendants for wrongful death, negligent intentional
of emotional distress, loss of consortium, battery, and
excessive force. The City received a defense verdict and the
estate appealed. The estate argued during voir dire that
the City attempted to place non-Hispanics on the jury. The
defendants used three of their five peremptory challenges
against prospective jurors with Hispanic surnames with two
of the five challenges were used against jurors with Anglo
surnames. After the estate objected to the challenges,
the district court required the defendants to explain the
reasons for the peremptory challenges. When the district
court polled the jury after trial, there were no Hispanics on
the jury.
With regard to multiple tortfeasor liability issues on
appeal, the Court of Appeals reversed the district court
and determined that the district court erred in granting
summary judgment in favor of the defendants on the
plaintiffs’ wrongful death claims that was premised upon

joint and several liability.
With regard to the Batson challenge issues surrounding
the defendant’s peremptory strikes against three Hispanic
prospective jurors and a prospective alternate juror, the
plaintiffs argued that equal protection was violated when
the district court erred in allowing the defendants to use
peremptory strikes against three Hispanic prospective
jurors and a prospective alternate juror. The defendants
responded by arguing that the plaintiffs cannot establish
a prima facie case of discrimination and did not overcome
racially neutral reasons for striking prospective jurors.
The Court of Appeals stated that the Batson approach
applies in civil cases. The Court of Appeals referred to
Edmonson v. Lessville Concrete, Co., 500 U.S. 614 (1991),
which held that a private litigant in civil cases cannot use
peremptory challenges to exclude jurors based on race.
Edmonson was an extension of Batson v. Kentucky, which
held that racial discrimination in jury selection violates the
Equal Protection Clause. The Court of Appeals looked at
the three-prong test in State v. Salas, 2010-NMSC-028, 148
N.M. 313, 236 P.3d 32, to determine racial discrimination
in voir dire: (1) party opposing a peremptory challenge
must establish a prima facie case that the peremptory
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challenge was made in a discriminatory way, (2) if a prima
facie showing is made the burden shifts to the proponent
of the challenge to come forward with a race or genderneutral explanation of the challenge, and (3) if a neutral
explanation is tendered, the district court determines
whether the opponent of the strike has proven a purposeful
discrimination. If a discriminatory intent is inherent in the
reason for the challenge, the reason is not race-neutral.
The Court of Appeals analyzed whether the defendants
satisfied their burden of providing a racially-neutral
explanation for each peremptory strike. The Court of
Appeals determined that the defendants’ explanation
of the challenge of a juror was not race-neutral and was
pretextual. The Court of Appeals concluded that viewing
the total jury selection process, the defendants exercised
their peremptory challenges against Hispanic-surnamed
jurors in a manner which appeared to have assured no
Hispanic-surnamed person would sit on the jury. The Court
of Appeals held that jury selection in this case violated
Batson. The Court stated that when even a single juror is
stricken for racial reasons, reversible error is committed
regardless of whether the jury that is chosen is actually
fair and unbiased or retains its representative character
because equal protection has been violated. As a result,
the verdict of the jury was reversed and the case was
remanded to the district court for a new trial.

Standing
NM Bar Bulletin — May 18, 2016
Vol. 55, No. 20
Nat. Roofing, Inc. v. Alstate Steel, Inc.
2016-NMCA-020, 366 P.3d 276,
cert. denied, January 29, 2016, No. S-1-SC-35675
No. 24,006 (filed December 7, 2015)
National Roofing, Inc.’s employees were injured while
repairing a deck on a canopy. The canopy was installed
by Alstate Steel, Inc. National Roofing, Inc. sued Alstate
Steel, Inc. in strict liability for damages it sustained,
including increased workers’ compensation premiums,
sums paid to reduce its insurance rating, loss income, and
future income. Alstate Steel, Inc. filed a motion to dismiss
arguing that National Roofing, Inc. did not sustain physical
injury or property damage. The district court granted the
Motion stating no duty existed, and National Roofing, Inc.
appealed.
In affirming the district court’s decision, the Court of
Appeals referred to the holding in Loucks v. Albuquerque
Nat. Bank, 1966-NMSC-176, 76 N.M. 735, 418 P.2d 191 where
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an action for damages resulting in tort may only be brought
by the person directly injured, and not by one who suffered
collateral or resulting injuries. Moreover, the Court of
Appeals referred to Rodriguez v. Del Sol Shopping Ctr. Assoc.,
2014-NMSC-014, 326 P.3d 465, where the Supreme Court
of New Mexico held foreseeability is not a factor courts
should decide when determining an existence of a duty or
when deciding to limit or eliminate a duty. The Court of
Appeals determined a plaintiff cannot recover economic
losses caused by the unintentional injury to another who
has no proprietary interest. Therefore, National Roofing,
Inc. had no basis for its lawsuit.
Summary Judgment
NM Bar Bulletin — March 30, 2016
Vol. 55, No. 13
Madrid v. Brinker Rest. Corp.
2016-NMSC-003, 363 P.3d 1197
No. 34,146 (Filed December 10, 2015)
The New Mexico State Supreme Court reversed the
district court’s granting of Brinker Restaurant Corporation’s
(Brinker) Motion for Summary Judgment, which the Court
of Appeals affirmed. The plaintiff, Mary Ann Madrid,
appealed the grant of summary judgment in favor of
Brinker and its employee on the issue of causation.
The plaintiff was injured as a passenger in a motorcycle
driven by Quin Sanchez. The collision occurred when the
driver of a van heading west on a cross street failed to
observe a stop sign and entered the path of the motorcycle.
The motorcycle collided with the driver’s side of the van,
instantly killing Mr. Sanchez and severely injuring the
plaintiff. Ms. Madrid sued Brinker arguing they served
Mr. Sanchez to the point of intoxication, and Mr. Sanchez’
intoxication caused the motorcycle accident resulting in
injuries. Brinker moved for summary judgment arguing
the alleged over-serving of alcohol to Mr. Sanchez was not
the cause of the accident resulting in injuries. Specifically,
Brinker argued Ms. Madrid’s accident reconstruction
expert’s opinion was based on speculation and did not
create an issue of a material fact. The district court granted
the Motion and the Court of Appeals affirmed.
In reversing the district court’s decision, the Supreme
Court determined the issue was what caused the accident
and concluded Ms. Madrid’s accident reconstruction expert
created a logical inference on how the accident occurred.
Under the principles of summary judgment, all logical
interferences are to be resolved in favor of the non-moving
party, and viewed in the light most favorable to a trial on the
merits. The Court determined the accident reconstruction
expert’s conclusions were based on the notion that a sober
and experienced driver who was free from distraction and
had a clear view of the scene before him, would have taken
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some evasive maneuver or avoided the accident. The
Supreme Court concluded it was improper for the district
court to consider whether the accident reconstruction
expert’s statements were contradictory, which amounted
to weighing the credibility of the witness, which should be
left to the trier-of-fact.
Judicial Retention
NM Bar Bulletin — March 30, 2016
Vol. 55, No. 13
Clark v. Mitchell
2016-NMSC-005, 363 P.3d 1213
No. 35,075 (Filed December 21, 2015)
The issue presented to the New Mexico State Supreme
Court was whether Article VI, Section 33, of the New Mexico
Constitution, prohibits a district court judge who loses a
non-partisan retention election from being appointed to
fill the resulting vacancy created by that judge’s retention.
Judge Albert Mitchell won a contested election in the
Tenth Judicial District Court, and ran for retention in 2014.
Judge Mitchell failed to obtain the required fifty-seven
percent of the votes pursuant to Article VI, Section 33, of

the New Mexico Constitution. The nominating committee
met to solicit and evaluate applicants. Judge Mitchell was
one of the applicants. Over objections, Judge Mitchell’s
application was accepted and was one of several names
submitted to the Governor for consideration. In 2015, the
Governor appointed Judge Mitchell to fill the vacancy. Ms.
Clark filed a petition to remove Judge Mitchell from the
bench arguing he was not constitutionally authorized to be
appointed because his non-retention in the 2014 election.
In allowing the appointment to stand, the State
Supreme Court looked at the plain meaning of the
New Mexico Constitution, which allows the nominating
commission or the governor to appoint an otherwise
qualified judicial applicant to fill a vacate judicial office.
The Court held Article VI, Section 33, of the New Mexico
Constitution contains no affirmative language prohibiting
the governor and nominating committee from appointing
an applicant based on the applicant’s non-retention in
the immediately preceding election. The Court also held
that the process of judicial retention is separate and apart
from the retention election process under the New Mexico
Constitution. The Court went on to state Judge Mitchell
was qualified to be nominated for appointment of the
judicial vacancy even if he lost his retention election. The
nominating commission also considered Judge Mitchell’s
non-retention, however it felt he was qualified to be
considered for the vacancy by the governor. Finally, the
Court stated that since Judge Mitchell was appointed for
the vacancy, he must run in a partisan election in 2016.
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