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2015 NMDLA BOARD OF DIRECTORS

The New Mexico Defense Lawyers Association is the
only New Mexico organization of civil defense attorneys.
We currently have over 400 members. A common
misconception about NMDLA is that its membership is
limited to civil defense attorneys specializing solely in
insurance defense. However, membership in NMDLA
is open to all attorneys duly licensed to practice law in
New Mexico who devote the majority of their time to the
defense of civil litigation. Our members include attorneys
who specialize in commercial litigation, employment, civil
rights, and products liability.
The purpose of NMDLA is to provide a forum where New
Mexico civil defense lawyers can communicate, associate,
and organize efforts of common interest. NMDLA provides
a professional association of New Mexico civil defense
lawyers dedicated to helping its members improve their
legal skills and knowledge. NMDLA attempts to assist the
courts to create reasonable and understandable standards
for emerging areas of the law, so as to make New Mexico
case law dependable, reliable, and a positive influence in
promoting the growth of business and the economy in our
State.
The services we provide our members include, but are
not limited to:
•

•

A newsletter, Defense News, the legal news
journal for New Mexico Civil Defense Lawyers;

•

Members‘ lunches that provide an opportunity
to socialize with other civil defense lawyers, share
ideas, and listen to speakers discuss a wide range
of issues relevant to civil defense attorneys;

•

An e-mail network and website, where members
can obtain information on judges, lawyers,
experts, jury verdicts, the latest developments in
the law, and other issues; and

•
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Exceptional
continuing
legal
education
opportunities, including online seminars, with
significant discounts for DLA members;

An Amicus Brief program on issues of exceptional
interest to the civil defense bar.
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MESSAGE FROM THE PRESIDENT
By Sean E. Garrett, Esq.

Conklin, Woodcock & Ziegler, P.C.

Dear Members of the NMDLA:
The year is rapidly coming to
a close but it has been an exciting
few months for the NMDLA. On
September 25, 2015, we held our
Annual Awards Luncheon at Hotel
Andaluz. Congratulations to Mark
Riley of Riley, Shane & Keller, P.A.,
who was honored as the 2015
Outstanding Civil Defense Lawyer of
the Year, and Tomas Garcia of Modrall
Sperling, who was honored as the
2015 Young Lawyer of the Year. NMDLA also celebrated its
30th anniversary by recognizing and thanking past presidents
for their service. In attendance were past presidents William
Gralow (1987); Thomas Sandenaw, Jr. (1988); Eric Sedillo
Jeffries (1991); Mark Riley (1997); Daniel O’Brien (1999); Scott
Eaton (2000); Lee Rogers, Jr. (2001); Paul Grand (2002); Paul
Houston (2005); Carolyn Ramos (2009); Bryan Garcia (2010);
Honorable Nancy Franchini (2011-12); Michelle Hernandez
(2012); and Richard Padilla (2014). A big thank you to Lorena
Olmos for chairing such a wonderful event.
On November 11, 2015, the NMDLA Young Lawyers
Committee, in conjunction with the Mexican-American Law
Students Association, held a roundtable for law students at
the University of New Mexico School of Law. The roundtable
consisted of a panel of young lawyers from a variety of local
defense law firms answering questions and discussing topics
relevant to the civil defense practice. The roundtable was

well-attended and well-received, and I thank David Gonzales,
chair of the Young Lawyers Committee, as well as the other
volunteers for making this event happen.
Even if you have all of your CLE credits for this year, please
plan on attending the 2015 Annual Civil Rights Seminar,
which will be held on Friday, December 4, 2015, at the Jewish
Community Center of Greater Albuquerque. Five and a half
general MCLE credits are available, and a host of great speakers
have been lined up, including the Honorable William P. Lynch.
Bryan Garcia and Cody Rogers have once again put together
what should be an excellent CLE, and, of course, those CLE
credits will carry over to next year.
It has been my honor and privilege to serve as NMDLA
president this year. I am proud of many things we accomplished,
including presenting a number of excellent CLE programs,
revising and making our website mobile-friendly, increasing
our interaction with young lawyers, and becoming active on
social media. I could not have done anything without the
support and hard work of the entire NMDLA Board of Directors,
to whom I owe a debt of gratitude. I am especially thankful to
my wife, and NMDLA past president, Carolyn Ramos, for her
encouragement and support throughout the year.
Happy Holidays and best wishes for an incredible 2016!
Sean E. Garrett
Conklin, Woodcock & Ziegler, P.C.
2015 NMDLA President

Share Your Successes!
Over the last few years we have been able to enhance the value of membership in the NMDLA by way of electronic
access to a variety of information — especially through the use of email inquiries for information and publication of
peer accomplishments. As part of that continuing effort, we ask each of you to bring your accomplishments to the DLA‘s
attention. Submissions might include a good result at trial, a favorable appellate decision, a successful motion at the
trial court level, or a recommended expert or mediator.
When you submit your success, we will publish the information and case details to our website‘s library of defense
verdicts, and send an email notification to all DLA members. Also, the NMDLA website‘s home page highlights our most
recent submissions.
Successes may be submitted in the member-only section of NMDLA‘s website, www.nmdla.org. If you need password
assistance, contact us at nmdefense@nmdla.org.
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Record Crowd Attends NMDLA Annual Awards
Luncheon

Over 100 guests attended the NMDLA Annual Awards
Luncheon and celebration of the 30th anniversary of the
incorporation of NMDLA held on Friday, September 25th at
the Hotel Andaluz in Albuquerque. Fifteen past presidents
of the organization attended and were honored for their
service to NMDLA and the civil defense bar.
The DRI Southwest Region Director, Mark Neal (of
Monroe, Louisiana), presented Sean Garrett, NMDLA
President, with the DRI Exceptional Performance Award
honoring his support and improvement of the standards
and education of the defense bar and recognizing his
contribution to the improvement of justice in the public
interest.
New Mexico Supreme Court Justice Charles Daniels
introduced Tomas J. Garcia of Modrall Sperling and
presented him with the NMDLA 2015 Young Lawyer of
the Year Award. Roger Buelow, former Vice President of
Mountain States Mutual Casualty Company, introduced
Mark J. Riley of Riley, Shane & Keller, P.A. and presented him
with the 2015 Outstanding Civil Defense Lawyer of the Year
Award.
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The CLE portion of the program followed the luncheon.
Jill F. Bechtold spoke on “Reptile Tactics: A Defense
Counsel’s Guide to the Reptile Strategy.” Ms. Bechtold is Of
Counsel with Marks Gray, P.A., in Jacksonville, Florida. She
has a civil litigation practice focusing primarily in the areas
of medical and professional liability defense, products
liability, and general civil litigation defense. She speaks
nation-wide before defense lawyers on the Reptile Strategy
and related topics. Richard E. Hatch of the Rodey Law Firm
moderated a lively panel discussion by three distinguished
members of the bench: Hon. J. Miles Hanisee, New Mexico
Court of Appeals, and Hon. Laura Fashing and Hon. Steven
C. Yarborough, Magistrate Judges, United States District
Court, District of New Mexico. The panel covered a wide
range of topics, including their perspectives on ethics and
professionalism relevant to civil defense practice.
The event concluded with a reception at the Hotel
Andaluz Ibiza Patio Lounge.

Justice Charles Daniels and Tomas J. Garcia

Mark J. Riley and Roger Buelow

Sean Garrett and Mark J. Neal
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A Conversation with Second Judicial
District Court Judge Victor Lopez
By Nicholas J. Trost, Esq.
O’Brien & Padilla, P.C.

Nicholas Trost (NT):
How do you like being on the bench at the
Second Judicial District Court?
Judge Victor Lopez (JVL):
I like it. I was very pleased with my election. It
just goes to show that persistence pays off. My
assumption of office has been quite a challenge.
The work has broadened my horizons, but
also brought me back to my beginnings. After
clerking at the Court of Appeals and my service
with the Attorney General’s Office, my first job
in the private sector involved a variety of cases,
including collections, foreclosures, property
disputes, personal injury, family law, and many
others. So I feel right at home with my current
civil caseload.
In the last 15 years I have focused on
administrative law, practicing for a number
of years and then serving for six (6) years as a
Workers’ Compensation Administration (WCA)
Judge and recently as a DWI Hearing Officer.
In my civil caseload today I have seen cases on
the enforcement side of WCA cases and in the
appellate or driver’s license restoration context
of DWI cases. So my eclectic background has
really come in handy in preparing me for the job.
NT:

JVL:
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Does the caseload compare to the amount of
cases you had as a Workers’ Compensation
Judge? How is it different?
As a District Court Judge, I have a much larger
caseload than I did as a Workers’ Compensation
Judge. However, the judiciary provides us with
more support than I was used to in the executive
branch. As a WCA Judge I had a secretary who
worked very hard but who sometimes had to
split time with other judges and mediators.
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The Honorable
Victor Lopez

As a DWI Hearing Officer, we did not have a
secretary; instead, four or more hearing officers
shared an administrative assistant to help with
scheduling or re-scheduling hearings, file
preparation, scanning, and meeting parties and
law enforcement personnel as they arrived. This
meant that hearing officers had to hold and
record their own hearings, and then promptly
prepare detailed written decisions without
administrative back-up.
At the Court, I have a trial court administrative
assistant, a bailiff and other judges who are
always ready to help and the benefit of their
experience. We also have in-house lawyers
who help with our appellate cases, mediators
(including private attorneys) and a cadre
of helpful and responsive clerks and other
administrative employees whose purpose it is to
make sure the work of the court is accomplished

A Conversation with Judge Victor Lopez
Continued from Page 6

NT:

You talked about written briefs. What
persuades you in a written brief? What have
the best briefs done in your mind to be so
great?

JVL:

I appreciate briefs that are concise, clearly
written, and that explain the legal standards
and facts. Really focus on your strongest issues,
rather than the shotgun approach where you
raise every conceivable issue under the sun.
That is not helpful. Writers ought to focus on the
important issues on which the case will turn.

NT:

What persuades you in oral argument? What
do the best attorneys do in oral argument?

JVL:

I am persuaded by attorneys who arrive to
hearings on time, who are professional and
courteous. This gets your foot in the door.
Then, attorneys need to know their case and
honestly concede points where necessary, but
nevertheless vigorously argue important issues.
Persuasive attorneys think on their feet and
intelligently respond to key issues in the case
and questions that arise during argument. If
you don’t know the answer to a question, say so
instead of trying to wing it. Listen to the judge’s
questions, and focus on what the judge thinks
is important, because the decision may turn on
those issues.

NT:

Do you have a “judicial philosophy” that you
employ?

JVL:

I avoid putting myself into one camp or another
as far as judicial philosophy is concerned because
people may think they know how you will rule
on certain types of cases. Legal philosophy
is such a dense subject, and so limiting to our
thinking. After you pigeon-hole yourself into
one of the main recognized categories of judicial
philosophy, i.e., judicial restraint, minimalism or
activism, you will—if you tighten the strings
of that straight jacket—end up limiting your
own ability as a judge to exercise independent
judgment. This makes no sense.

efficiently and promptly so that we succeed as
judges.
NT:

What are your strategies for dealing with that
large caseload on a daily or weekly basis?

JVL:

Although I started with 854 inherited cases when
I assumed the bench in mid-December, 2014,
in the past month my caseload was increased
to 1,252, which is on par with my colleagues.
Fortunately, my staff is very well organized
and good at what they do. They help keep me
organized.
Also, my staff and I have developed a fairly
efficient scheduling order that clearly sets
out the parties’ obligations and deadlines
in preparing for trial. We regularly comb my
caseload to assure parties are actively involved
in the litigation process, and I will poke and prod
litigants a bit to make sure cases are moving
forward. It is true that justice delayed is justice
denied, so I try to make sure that litigants
enjoy prompt and fair hearings—although
enjoyment may not always be the operative
emotion. We obviously set hearings when they
are required or requested, but often hearings
are not required so we can address issues on
written submissions. I make many decisions on
motions and briefs, especially unopposed or not
responded to motions. It took me a while to get
used to this change, but I will say that it allows
for greater efficiency and speed in administering
my caseload. Litigants do not always need a
hearing, but we are glad to schedule them when
necessary. Sometimes I will set hearings on my
own if I have questions that need answering.
I must also mention that the court’s case
management and settlement resources and
personnel are very helpful in assuring that cases
are pushed along and settled when possible
without the need for a full-blown trial. This
reminds me that although judges are the figureheads of the court, we could not get through our
substantial caseload without all the personnel
whose pictures are not displayed as you enter the
courthouse, whether it is the deputies you meet
at the security check point, the clerks who meet
the public and process filings, hearing officers,
settlement facilitators, the jury personnel who
make it possible for us to hold jury trials, and
the many other unsung—yet equally essential—
heroes of the courthouse.

I do believe that judges need to apply the law
as written. Although we follow the common
law tradition in this state, as do most American
courts, New Mexico also has a well-spring of
statutory law. When you stop to consider that
people disagree on the meaning of particular
words, that disagreement is multiplied when
entire statutory provisions are examined. It is
the judge’s task to fit the statutory scheme into
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There are enough civil judges in this district that
disqualifying one judge is not going to make a
big difference in the grand scheme of things.

A Conversation with Judge Victor Lopez
Continued from Page 7
the context of the case, and to breathe meaning
into what might otherwise appear to be hollow
words. Of course, I consider the legislative
purpose in reviewing the particular language of
a law to see how it fits with the facts presented.
Your facts today may shed light on a meaning
that was not considered previously.
NT:

How willing are you to grant motions for
summary judgment?

JVL:

I have granted many summary judgment motions
based on the law and on the undisputed material
facts. In some types of cases, such as collection
cases, summary judgments are common because
you don’t always see defendants actively
disputing the debt. Summary judgments are
not quite as common in other commercial,
insurance or personal injury cases, but I have
seen some of these as well. Summary judgment
motions require a very fact-specific analysis
and the litigants either have good grounds for
judgment or they do not. But certainly I have
granted many motions for summary judgment.

NT:

Do you ever think about the possibility of the
Court of Appeals reversing you on a day-today basis?

JVL:

I don’t worry about how three members on
the Court of Appeals might view an issue. I just
concern myself with following the law in each
case. If the appellate courts decide I am wrong,
well then I will learn something new and perhaps
we will clarify the law. I know I am not infallible
so I welcome any guidance I might receive.

NT:

There have been rumblings that the recusal
rule will be revised in the future. Do you
have an opinion on the recusal rule as it now
stands?

JVL:

We will deal with whatever peremptory
disqualification rule the Supreme Court decides
to approve. If a party feels the need to strike a
judge then that is their right. I don’t think the
rule will change drastically, but I understand
attorneys will need to be a little more careful
about how they exercise peremptory challenges
under the new rule. The concern is with abuses
and frequent flyers. From the judge’s perspective,
I will just handle my cases and do my best to help
the parties before me to resolve their disputes.

8
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NT:

My next question deals with discovery. Often
judges characterize discovery disputes as
“babysitting”. What are your thoughts on
discovery disputes?

JVL:

I must admit that I do not see as many discovery
disputes as I used to see when I was an attorney.
It may be that the emphasis on professionalism
has gone a long way toward putting attorneys in
the right frame of mind for resolving disputes.
In general, parties should take seriously their
duty to confer and work out discovery issues
before starting the judicial machinery by filing
the motion. Does one party really need that
tax return or does the other really need to fight
its disclosure if it relates to the issues? Often
parties resolve discovery issues at or before the
hearing, so the question is, why could not the
parties have settled their differences before
filing the motion and scheduling a hearing?
Obviously if good faith disputes exist, attorneys
need to present them to the court, but a shot of
professionalism throughout the proceeding can
avoid unnecessarily filed motions.

NT:

Why did you want to become a judge in the
first instance? Was it your childhood dream?

JVL:

My childhood dream was to be a lawyer. When I
was 13 years old I worked at a restaurant cleaning
the floors and bussing tables on weekends. One
day a customer came in and said he was going
to law school. It was going to be his third career.
We spoke and he encouraged me to go to law
school. He told me that I should read as much
as possible, whether it was a novel or the back
of a matchbook. Until that conversation, I had
not even considered going to college. I started
thinking about it and focused my studies. I was
accepted to UC Berkeley and then attended
UCLA Law School, which is where I met my
wife, Antoinette. After graduating from law
school, I clerked for two appellate judges and
this experience planted a seed that inspired my
interest in judicial office. I first pursued elective
office to the appellate court in 1996, but I did
not serve as a judge until my appointment in
2007 to the WCA bench. Last year I decided to
run for district court.

NT:

What do you think about the whole electoral
system in New Mexico?

A Conversation with Judge Victor Lopez
Continued from Page 8
JVL:

New Mexico has an interesting mix in our
process for selecting and electing judges.
Initially, the governor selects an interim judge
from a list of attorneys prepared by a nominating
commission. The appointee may serve as a
candidate in the next general election if he or
she follows the election process to become a
candidate along with all other candidates. Then,
the N.M. Constitution mandates that the people
decide in primary and general elections who will
be the long-term judge for the remainder of the
term. I was the challenger this time around; it
was a tough race and election cycle. Thankfully,
I prevailed with the help and support I had
the privilege of receiving. It is a good electoral
process, and it worked for me this time around.

NT:

From your perspective, can you give any
advice to young lawyers and maybe defense
lawyers in particular?

JVL:

Just as in the discovery context, a strong dose
of professionalism in your general practice will
go a long way toward making you an excellent

and respected attorney. This applies to both
defense and plaintiff attorneys. Life is too short
to be fighting over every conceivable issue.
Most attorneys who I have known over the
years do not do so, but still it makes you wonder
how a case can be pending for years and then
miraculously settle on the eve of trial.
If you are going to do any trial work, it is important
that you show up. Arrive early to hearings,
dress well, and have your arguments prepared
and ready to execute. Listen to what the judge
says. Do not avoid adjusting your argument to
address the judge’s concerns. You need to think
on your feet. There may be a tendency to recite
an entire list of arguments or motions you have
prepared in the course of the case when perhaps
the case will turn on only one of them. Learning
to pick the wheat from the chaff in cases comes
with experience, with trial and error. You are not
expected to be perfect right out of law school,
but you are expected to try and learn from your
mistakes.
I want to thank the Defense Lawyers Association
and your readers for giving me this opportunity
to talk about my experiences.

IMPORTANT CHANGES TO RENEWING YOUR NMDLA
MEMBERSHIP
In 2016, all members renewing their NMDLA membership
will be able to take advantage of the 5% discount offered for
renewals received and paid for on or before December 31,
2015. In the past, members who paid their dues through the
New Mexico Bar did not qualify for the discount. This year,
NMDLA member dues can only be paid directly to NMDLA.
You or your firm will receive your renewal application in
mid-November, allowing time to take advantage of the 5%
discount for pre-year end payment. Please ask your firm
administrator if your dues have been paid by your firm to
avoid a duplicate payment.
Contact nmdefense@nmdla.org or call 505.797.6021 for information or with questions.
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www.robsonforensic.com
Engineers, Architects, Scientists & Fire Investigators

EXPERTS
A NATIONWIDE REPUTATION FOR EXCELLENCE
When you need experts to investigate, analyze, and describe the technical aspects of your case,
you want to be confident that the people you use are well-qualified, do thorough investigations,
present their findings in a manner understandable by the fact finders, and can withstand opposing
expert analyses and rigorous cross-examination. Robson Forensic has built a nationwide reputation
based on earning that trust daily.

AREAS OF PRACTICE
Robson Forensic is a national leader in forensic engineering, providing technical expertise across
many fields within engineering and science, as well as an expansive range of specialty disciplines.
Admiralty / Maritime
Alcohol & Drugs of Abuse
Aquatics
Architecture
Aviation
Biomechanics
Building Systems
Construction

Elevator & Escalator
Environmental
Failure Analysis
Fire & Explosion
Food Safety
Human Factors & Ergonomics
Law Enforcement & Forensics
Medical Device & Pharmaceutical

Meteorology
Premises Safety
Product Liability
Railroad & Trains
Sports & Recreation
Supervision / Education
Vehicles & Roadway Systems
Workplace Safety

CONTACT ROBSON FORENSIC TODAY FOR A FREE CASE EVALUATION

www.robsonforensic.com | 800.813.6736
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It’s Personal: The Supreme Court Equips
Corporate Defendants With a Potent Defense
from an Almost Forgotten Friend
By Laura W. McCarthy and Phillip S. Sykes*
Butler Snow LLP

To sue a defendant in a particular forum, a plaintiff
must show personal jurisdiction over the defendant in
compliance with that forum’s long arm statute and the
Constitution’s Due Process Clause. Personal jurisdiction
comes in two forms—specific jurisdiction or general
jurisdiction. But until recently, general jurisdiction played
little or no role in the defense strategy of large companies
conducting business nationally. Unless the plaintiff had
named the wrong corporate entity as a defendant, most
companies conceded personal jurisdiction in every state
because they do business in every state; companies (and
courts) usually accepted the general jurisdiction mantra
of “continuous and systematic” operations to be sufficient.
Even with the United States Supreme Court, general
jurisdiction fell into the shadows, while specific jurisdiction
took center stage. The Supreme Court issued scores of
opinions featuring specific jurisdiction to a mere three
opinions on general jurisdiction.1 However, the Supreme
Court began pulling general jurisdiction from the shadows
in two recent opinions beginning in 2011 with Goodyear
Dunlop Tires Operations, S.A. v. Brown2 and coming into full
bloom with its 2014 unanimous decision in Daimler AG
v. Bauman.3 Finally, general jurisdiction was fully in the
spotlight. And in this new light, general jurisdiction shines
as a potential rising star of corporate defense strategy.
The Beginning: International Shoe and Its Progeny
As its name implies, “specific” jurisdiction is premised
on the relationship between the plaintiff’s claims and the
1
Daimler AG v. Bauman, 134 S. Ct. 746, 755 (2014) (“Since International
Shoe, specific jurisdiction has become the centerpiece of modern jurisdiction
theory while general jurisdiction has played a reduced role. . . . Our postInternational Shoe opinions on general jurisdiction, by comparison, are few.”)
(internal quotation omitted).
2
131 S. Ct. 2846 (2011).
3
134 S. Ct. 746 (2014).

* Reprinted with the authors’ permission from the Spring
2015 issue of the The MDLA Quarterly, a publication of
the Mississippi Defense Lawyers Association.

Authors: Phillip S. Sykes and Laura W. McCarthy
defendant’s forum state activities. “General” jurisdiction,
on the other hand, gives a court the power to require a
defendant to answer all lawsuits in the state—whether or
not the claims are related to the defendant’s presence or
activity in the forum state.
In 1945, the Supreme Court laid the foundation for
general personal jurisdiction against corporate defendants
in International Shoe Company v. Washington.4
The
Supreme Court adopted a broad interpretation of personal
jurisdiction and the limits placed on it by the Due Process
Clause. The Supreme Court issued the often quoted rule
that the defendant need only have certain “minimum
contacts” with the forum state “such that the maintenance
of the suit does not offend ‘traditional notions of fair play
and substantial justice.’”5 For the corporate defendant, the
Court explained that “the continuous corporate operations”
in the forum state could be “so substantial and of such a
nature as to justify suit against it in causes of action arising
from dealings entirely distinct from those activities.”6
Seven years later, the Supreme Court formalized
4
326 U.S. 310 (1945).
5
362 U.S. 310, 316 (1945) (quoting Milliken v. Meyer, 311 U.S. 457, 463
(1940)).
6
Id. (citing Missouri, Kansas & Texas R.R. Co. v. Reynolds, 255 U.S. 565
(1921) and collecting cases).
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It’s Personal
Continued from Page 11
International Shoe’s “continuous and systematic” activities
in Perkins v. Benguet Consolidated Mining Company.7 In
Perkins, the foreign corporate defendant had relocated its
operations temporarily from the Philippines to Ohio as a
result of Japanese occupation of the Philippines during
World War II. The Supreme Court held that the company
was subject to general personal jurisdiction in Ohio
because its wartime activities in Ohio—though limited in
time—were “continuous and systematic.”8 Essentially, the
company’s principal place of business was temporarily in
Ohio.
Although Perkins presented unusual facts not likely
to arise in other cases, in the decades that followed, many
circuit courts of appeal embraced Perkins’ holding as the
definitive test for general personal jurisdiction.9 For more
than 30 years the Supreme Court remained silent as to
general personal jurisdiction. In 1984, the Supreme Court
repeated its “continuous and systematic” formulation of
general jurisdiction in Heliocopteros Nacionales de Columbia
S.A. v. Hall.10 A single footnote in Keeton v. Hustler Magazine,
Inc.,11 issued by the Court that same year, suggested
that its general jurisdiction decisions were largely factdriven and that the Court maintained reservations about
broad application of the “continuous and systematic”
test. The Keeton Court emphasized that the “continuous
and systematic” activities giving rise to general personal
jurisdiction over the corporate defendant in Perkins were
so pronounced that they effectively rendered the forum
state “the corporation’s principal, if temporary, place of
business.”12
Thus, for more than 60 years after International Shoe,
general jurisdiction simply was not the focus of the
Supreme Court’s personal jurisdiction jurisprudence, and
“continuous and systematic” activities persisted as the
catch-phrase of general jurisdiction.
The Other Shoe Drops: Goodyear and Daimler
The accepted notion of “continuous and systematic”
activities creating general personal jurisdiction in a state,
coupled with a growing global economy and the rise of
online commerce, contributed to companies’ resignation—
and plaintiffs’ delight—that they could be called to defend
themselves against lawsuits in all 50 states. Conventional
7
342 U.S. 437, 438, 449 (1952).
8
Id. at 438.
9
See, e.g., Harlow v. Children’s Hospital, 432 F.3d 50, 57, 64 (1st Cir.
2005); Metropolitan Life Ins. Co. v. Robertson-Ceco Corp., 84 F. 3d 560, 568 (2d
Cir. 1996); Gorman v. Ameritrade Holding Corp., 293 F.3d 506, 508 (D.C. Cir.
2002).
10
466 U.S. 408, 416 (1984).
11
465 U.S. 770 (1984).
12
Id. at 779 n. 11.
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wisdom began to change in 2011 in Goodyear13 when
the Supreme Court finally began to formally rein in the
boundaries of general jurisdiction. The underlying facts
concerned two North Carolina residents who were killed
in a bus accident in France. Plaintiffs sued the American
parent company and several of its foreign subsidiaries in
North Carolina, alleging that the defendants’ tires caused
the accident. Reversing the lower court, the Supreme Court
declined to exercise general personal jurisdiction over
the foreign corporations. Although the products of the
foreign companies continuously reached the forum state
of North Carolina, the Court held these contacts were not
so “continuous and systematic as to render [the corporate
defendant] essentially at home in the forum State.”14 This
new “at home” rule arose from Keeton’s characterization of
the facts of Perkins, but its limitations were still somewhat
unclear until January of this year in Daimler.
In Daimler,15 the Supreme Court clarified the “at home”
standard. That clarification further limited the reach of
general personal jurisdiction over corporate defendants.
The Court explicitly held that a corporation is not “at home”
in a forum merely because it “engages in a substantial,
continuous, and systematic course of business” there.16
“That formulation,” the Court held, “is unacceptably
grasping.”17 The 22 plaintiffs in Daimler were Argentinian
nationals, seeking damages in California for harms
allegedly suffered in Argentina. “[G]iven the absence of
any California connections” to the harms alleged, specific
jurisdiction was lacking.18 Thus, the plaintiffs were forced
to rely upon general personal jurisdiction.
In particular, the plaintiffs alleged that Daimler’s
Argentinian subsidiary had collaborated with state security
forces during Argentina’s “Dirty War” to kidnap, detain,
torture, and kill certain of its employees. Plaintiffs sued
Daimler—a German public stock company headquartered
in Stuttgart, Germany—in California, asserting general
jurisdiction there based on the unrelated activities
of another Daimler subsidiary, Mercedes-Benz USA
(“MBUSA”)—a Delaware corporation with its principal place
of business in New Jersey. The Court ruled that Daimler’s
contacts with California, through MBUSA who distributed
Daimler-manufactured vehicles throughout the United
States, were not significant enough to render it “at home”
in the forum state.
As such, Daimler changed more than 60 years of
conventional wisdom in measuring general personal
jurisdiction. As a general rule, a corporate defendant is
only “at home” and—in the absence of specific personal
13

Goodyear Dunlop Tires Operations, S.A. v. Brown, 131 S. Ct. 2846

(2011).
14
Id. (emphasis added).
15
134 S. Ct. 746 (2014). The decision was authored by Justice
Ginsburg and was joined by all except Justice Sotomayor, who wrote a
concurring opinion.
16
Id. at 761.
17
Id.
18
Id. at 751.
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jurisdiction—may be sued only in two locations: (1) its
state of incorporation and (2) the state in which its principal
place of business is located.19
That’s the Rule—and No Exceptions (?)
In articulating its rule regarding general jurisdiction,
the Supreme Court called the corporate defendant’s state
of incorporation and the state of its principal place of
business the “paradigm all-purpose forums” or “exemplar
bases” for general jurisdiction.20 Plaintiffs have latched on
to these phrases to push for exceptions to the general rule.
Although it is theoretically possible that circumstances
could give rise to another location being so similar to the
“exemplar bases” or “paradigm all-purpose forums” that
it could also invoke general jurisdiction,21 the Supreme
Court’s additional requirement—that the volume of
activities in the forum not be significantly outweighed by
the defendant’s operations elsewhere—make an exception
to the general rule extremely rare.
The Supreme Court has expressly rejected the
arguments that plaintiffs typically have asserted to gain
access to a forum based on general jurisdiction. For
example, substantial revenues from in-state sales are
insufficient; MBUSA’s “substantial” in-state revenue, which
accounted for 2.4% of Daimler’s worldwide sales, or $4.6
billion, did not make Daimler “at home” there. Likewise,
numerous sales representatives and multiple offices did
not warrant an exception to the new rule. To date, no
courts have found the factual circumstances of any case
warranted an exception to the rule articulated in Daimler.22
In the first post-Daimler opinion on general
jurisdiction from a U.S. Circuit Court of Appeal, Monkton
Insurance Services, Ltd. v. Ritter, the Fifth Circuit expressly
stated that Daimler’s rule makes it “incredibly difficult to
establish general jurisdiction in a forum other than the
place of incorporation or principal place of business.”23 The
plaintiff in Monkton, an insurance manager, was a Texas
19
See id. at 760-61; see also Earnest v. Boston Scientific Corp., 2:12-cv6521, 2013 WL 1566734 (S.D. W.Va. Apr. 15, 2013) (Goodwin, J., presiding).
20
Daimler, 134 S. Ct. at 760-61.
21
See id. at 761 n. 19 (“We do not foreclose the possibility that in an
exceptional case, see, e.g. Perkins, . . . But this case presents no occasion to
explore that question, because Daimler’s activities in California plainly do not
approach that level.”)
22
Even in Texas—home to numerous favorite venues of plaintiffs—
federal district courts thus far have rejected plaintiffs’ arguments of general
jurisdiction over corporate defendants not incorporated in Texas and with
their principal places of business in other states. See, e.g., Air Tropiques, SPRL v.
Northern & Western Ins. Co., 2014 WL 1323046, at *23, 28-31 (S.D. Tex. Mar. 31,
2014) (noting that “the Supreme Court has stepped away from the continuousand-systematic-contacts test in favor of an even more stringent test” and
holding that plaintiffs could not establish general personal jurisdiction in
Texas over foreign insurance company with its principal place of business in
St. Kitts, even though defendant has an “administrative office” in Texas and its
“managing agent” was a Texas corporation).
23
Monkton Ins. Serv., Ltd. v. Ritter, No. 13-50941, --F.3d--, 2014 WL
4799716, at *2 (5th Cir. Sept. 26, 2014).

resident who at all relevant times remained in Texas.24 The
third party defendant was a bank organized and regulated
under Cayman Islands law and located on the island of Grand
Cayman. Plaintiff based its “continuous and systematic”
argument on the bank’s website, phone conversations with
the defendant in Texas (initiated by defendant, not the
bank), and its wire transfers to Texas banks.25 But the Fifth
Circuit—applying Daimler—rejected plaintiff’s argument
that the Grand Cayman bank’s contacts were continuous
and systematic enough to establish general jurisdiction in
Texas. The court affirmed the district court’s dismissal of
the Grand Cayman bank for lack of personal jurisdiction.26
Not Just the Star for Non-US Subsidiaries
The change in the test for general jurisdiction does not
just affect foreign subsidiaries in the colloquial sense of
non-U.S. corporations. A mass tort judge in Cook County,
Illinois—a long-standing plaintiff friendly jurisdiction—
noted that “international relations,” a public policy reason
cited by the Supreme Court in support of its rule in Daimler,
was not a basis for distinguishing Daimler.27 Domestic
companies with operations in many states no longer need
to resign themselves to assertions of personal jurisdiction
in each of those states. Indeed, the Supreme Court’s
decision has the potential to significantly impact litigation
against corporate defendants in a number of positive ways
from restricting forum-shopping to providing new avenues
for removal of multi-plaintiff actions.
Corporate defendants have become intimately familiar
with the handful of “magnet jurisdictions” that forumshopping plaintiffs flock to by the hundreds or thousands.
The new general jurisdiction rule, however, means that
doing business in that state—no matter how much
revenue those operations bring—is no longer dispositive
for personal jurisdiction. Unless the facts of a particular
plaintiff’s case establish specific personal jurisdiction,
general personal jurisdiction challenges should be
considered in all states other than the state of incorporation
and the company’s principal place of business.
And personal jurisdiction is a claim- and plaintiffspecific inquiry;28 therefore, corporate defendants need
not concede personal jurisdiction in multi-plaintiff cases in
which only one (or some) of the plaintiffs can connect the
alleged tort with the forum state. Accordingly, Daimler also
24
Monkton, 2014 WL 4799716, at *1.
25
Id. at *5.
26
Id.
27
See In re Plavix, 2014 WL 3928240, at *6 (Ill. Cir. Cook Co. Aug. 11,
2014).
28
See Heliocopteros, 466 U.S. 408, 414 n. 8 (1984) (noting that each
plaintiff must show that his or her claims arise out of or are related to the
defendant’s contacts with the forum state); see also Phillips Exeter Academy
v. Howard Phillips Fund, Inc., 196 F.3d 284 (1st Cir. 1999) (examining plaintiff’s
contract and tort claims separately in its specific jurisdiction analysis and
noting, “[q]uestions of specific jurisdiction are always tied to the particular
claims asserted”); McFadin v. Gerber, 587 F.3d 753, 759 (5th Cir. 2009) (noting
that “specific personal jurisdiction is a claim-specific inquiry”).
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provides a removal tool to combat the common practice
by plaintiffs’ lawyers of joining dozens of unrelated, outof-state plaintiffs with one or two in-state plaintiffs and
bringing all claims in a single lawsuit in an attempt to
thwart the defendant’s right to remove the case to federal
court. In these cases, none of the out-of-state plaintiffs
alleges taking the drug or being implanted with the medical
device in the forum
state, and one or two
resident plaintiffs are
diversit y- destroyers,
sharing
their
citizenship with the
corporate defendant.
In such a situation,
An Expert in
corporate defendants
Hedonic Damages
now can move to
dismiss the out-ofstate plaintiffs for lack
of personal jurisdiction
Gene A. Treviño, Ph.D.
and
simultaneously
FORENSIC ECONOMIST
remove the case to
210.479.8999
federal court on the
EconomicEvidence.com
basis of fraudulent or
sham joinder. Because
there is no personal
jurisdiction in that
forum state over the
claims alleged by the
out-of-state plaintiffs
against the defendants,
the plaintiffs cannot
establish a cause of
action against those
defendants in that
state.

For example, in the In re Plavix mass tort litigation in
Cook County, Illinois, 486 non-resident plaintiffs whose
claims had nothing to do with the forum state were
dismissed on this basis. The court rejected plaintiffs’
arguments that the corporate defendants’ contacts with
the forum, which included a branch office, sales reps and
other employees, as well as $1.7 billion in revenue from
sales of Plavix to Illinois residents, gave rise to general
personal jurisdiction over the defendants. And the
removals and associated briefing in at least a dozen cases
currently pending in, or pending transfer to, the six Pelvic
Repair System Products Liability MDLs in the Southern
District of West Virginia likewise rely upon Daimler as the
basis for removal and dismissal or severance of the outof-state plaintiffs.29 Similarly, this basis for removal was
recently endorsed by a United States District Judge for
the Southern District of Texas. In his November 10, 2014
order, the judge denied plaintiffs’ motion to remand and
granted the corporate defendants’ motion to dismiss the
76 out-of-state plaintiffs and retain jurisdiction over the
one remaining plaintiff, a Texas resident.30
Conclusion:
Will the Resurgence of General
Jurisdiction End Successful Forum Shopping?
While it is still too early to tell whether Daimler has
sounded the death-knell for forum-shopping or just how
big of a star general jurisdiction will be for corporate
defendants, one takeaway is clear: from this point forward,
lack of personal jurisdiction should be back on the shortlist
of defense strategies to consider if the company is sued
anywhere other than the location of the alleged tort,
the company’s principal place of business, or its state of
incorporation.
29
The Judicial Panel on Multidistrict Litigation (“JPML”) has announced
that it will consider transfer of five such cases at its December 4, 2014, hearing.
See 12/4/14 Hearing Session Order, available on the JPML’s website, http://
www.jpml.uscourts.gov/sites/jpml/files/Hearing_Order-12-4-14.pdf
(last
accessed Nov. 6, 2014).
30
Locke v. Ethicon, Inc., 4:14-CV-2648, 2014 WL 5819824, at *5-7 (S.D.
Tex. Nov. 10, 2014).
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How to Achieve a Successful Mediation
By Alan C. Torgerson

United States Magistrate Judge (Retired)

The purpose of this article is to provide practical advice
and tips on how to achieve a successful mediation.
1. Timing
Although the majority of mediations are conducted
following the completion of most, if not all, discovery, there
are good reasons to consider mediation sooner rather than
later. An early discussion with opposing counsel about
interest in mediation should not be considered a sign of
weakness. Limited discovery designed to test liability or
evaluate damages may be sufficient to allow the parties to
engage in a meaningful mediation and avoid the expense
of deposing expert witnesses. Early mediation can also
avoid the expense of motion practice and allow the
parties to focus on economic and other practical reasons
for settlement. Most importantly, early mediation allows
the parties to control their own destinies and agree on a
resolution that may not be achievable through litigation.
Finally, if the early mediation is not successful, it may
inform the parties on what additional discovery needs to
be completed in anticipation of a follow-up mediation or
in preparation for trial.
2. Selection of the mediator
Although some cases can be settled by any mediator,
other cases may require a mediator with more background
and experience. An article by Zena Zumeta best describes
the three types of mediation: facilitative, evaluative and
transformative mediation.1
In facilitative mediation,
the “mediator does not make recommendations to the
parties, give his or her own advice or opinions as to the
outcome of the case, or predict what a court would do
in the case.” In evaluative mediation, the mediator helps
“the parties and attorneys evaluate their legal position and
the cost versus the benefits of pursuing a legal resolution
rather than settling in mediation.” Facilitative mediators
1
Styles of mediation: Facilitative, Evaluative and Transformative
Mediation, Mediate.com.

predominantly hold joint sessions and lead neutral
discussions. An evaluative mediator holds more caucuses
and engages in “shuttle diplomacy” while trying to broker
a deal. In transformative mediation, “the parties structure
both the process and the outcome of mediation, and the
mediator follows their lead.”		
Most mediators engaged in trying to settle lawsuits
use a combination of facilitative and evaluative mediation
techniques. Like trial lawyers, good mediators develop
their own style. If you have a case in which liability is a
significant issue or damages are difficult to evaluate, you
may want an evaluative mediator with experience who can
help you and your client evaluate your exposure and the
likely outcome if the case proceeds to trial.
3. Preparation for the Mediation
a. General
In preparing for the mediation consider who should
attend the mediation. Should the defendant doctor, police
officer or alleged harasser be present? What about the
Plaintiff’s family members or friends, consultants or expert
witnesses? You also need to know what the mediator
expects or requires. Does the mediator want position
papers, pleadings, expert witness reports or excerpts
from deposition transcripts? Are opening statements
encouraged and can you expect a question and answer
session? You also need to consider where the mediation
should be held? Is there a home court advantage or would
a neutral site be more appropriate? Finally, is the case ready
for mediation? Has discovery focused on the essential
issues? It may not be necessary to look under every rock
but counsel needs to know what rocks are out there.
b. The client
Discuss the possibility of mediation with your client
early and point out the advantages, such as, avoidance of
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risk, reduction in cost versus litigation, ability to consider
solutions that may not be available in court and control
over how litigation is resolved. Advise the client of the
requirement that someone with authority must attend
the mediation and the obligation to participate in good
faith, but that client cannot be forced to settle. Discuss the
strengths and weaknesses of the case. What are the client’s
expectations; best result versus minimally acceptable
result. Explain to your client that mediation can be a
stressful and frustrating process and he/she shouldn’t be
offended by initial offers or counter offers that don’t seem
realistic. Being patient and trying to remain positive are
key factors in achieving a successful result. Make sure the
client understands that the purpose of the mediation is not
to decide who is right or who will win if the case goes to
trial. The goal is to get the case settled.
c. Settlement offers
An exchange of written settlement offers with an
itemization of damages before the mediation is essential.
This will help avoid surprises at the mediation and give
the mediator some idea of the expectations of both sides.
Generally the more information the Plaintiff can provide to
the Defendant, informally or through discovery, the better
the chances of a successful mediation. For example, if it
is a personal injury case, provide opposing counsel copies
of medical records, medical bills and expert reports, if
available. If you really want to settle the case, you will have
to put your cards on the table. Advise your client that the
settlement value is not necessarily what either party thinks
the case is worth, but rather a value that everyone can
agree on in order to get the case settled.
d. Other matters
Are there outstanding liens or claims for
reimbursement? Should a representative of the lien holder
attend the mediation? Is there ancillary litigation or other
claims that may have an impact on the value of the case or
the ability to reach a
settlement? Are there pending
dispositive motions or discovery issues that need to be
evaluated and taken into consideration when trying to
determine the value of the case? Be prepared to discuss
and defend your position regarding legal or evidentiary
issues that are part of the case.
4. Settlement Authority
Although there are differences of opinion on what
“settlement authority” means, it can best be described
as the authority to pay an amount of money that would
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fairly and reasonably compensate the Plaintiff for all of his/
her damages if liability is determined. It is generally not
acceptable to send a representative to the mediation who
has been given limited authority and has no discretion
to increase the amount. Having someone else with more
or final settlement authority available by phone is a poor
substitute for personal attendance at the mediation. Most
mediators would prefer to have the person with settlement
authority present at the mediation so they can have a faceto-face discussion about the case and issues as they arise.
It is impossible to effectively convey what has transpired
during hours of mediation to someone on the phone from
whom you are seeking last minute additional authority.
With claims being handled by regional or national offices,
it is not unusual for the claim representative with the
necessary authority to have never met their defense
counsel and, therefore, he/she may be skeptical of a last
minute request for additional authority. Likewise, by not
being present in person the claim representative cannot
evaluate opposing counsel or get an idea as to what kind
of witness the Plaintiff would make if the case were to go
to trial.
5. Joint Session
Generally the mediator will explain the process and
purpose of the mediation. It is a good idea to advise
the parties that mediation is an informal process and
the parties should be encouraged to participate, when
appropriate. It is particularly important to give the Plaintiff
an opportunity to tell his/her story to the mediator without
interruption or objection. A “day in the sun” may be an
effective substitute for a Plaintiff who simply wants to have
his/her “day in court.”
Giving an opening statement, allows counsel an
opportunity to talk directly to the other side and give
them your perspective of the case unfiltered by opposing
counsel. It also presents an opportunity to express
empathy or genuine sympathy on behalf of your client
for the unfortunate circumstances or consequences of
the incident that is the subject of the lawsuit. Finally it
gives you a chance to demonstrate your competence and
establish credibility. Choose your words carefully and
avoid personal attacks and polarizing statements.
During the opening statement, you should emphasize
the strengths of your case but don’t ignore the weaknesses.
Explain your client’s position and why you feel you are
correct based on the facts and the law. If you are defending
the lawsuit, don’t be afraid to discuss why you don’t believe
the Plaintiff has a valid claim or, if damages are the issue,
why you believe the Plaintiff‘s demand is excessive. You
want to convey to the other side that you are genuinely
interested in settlement but that you are prepared and
willing to go to trial, if necessary.
The only time you may not want to give an opening
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statement is if you have already demonstrated by your
actions or personality during the course of discovery that
you are a “jerk.” In which case don’t expect the opposing
party or counsel to be impressed with your change in
attitude.
6. Private Caucuses
Make sure your client understands that your settlement
position should be flexible and subject to change based on
new insight or information gained during the mediation
process.
Be open and honest with the mediator. Be able
to explain and support your position. Provide useful
information and insight. For instance, what is driving the
litigation? Are there underlying factors or events that need
to be considered or is there an issue of client control? What
does the other side think is your biggest weakness? Are
there non-monetary solutions that may be useful? Ask the
mediator for help or suggestions, if necessary, and be sure
to advise the mediator if you don’t want something shared
with the other side. If the impediment to settlement is an
honest difference in evaluation of the case, consider asking
the mediator for feedback on your evaluation or his/her
opinion as to the value of the case.
7. Negotiating Techniques
Bluffing, exaggerating and threatening are seldom
good negotiating tactics. It is far better to be a good
listener, a searcher of ways to compromise and someone
who communicates in a positive way. Contrary to popular
belief among many attorneys, being a “clever” negotiator is
not the key to a successful mediation. Posturing is a waste
of time and of no value to either side. Likewise there is
no advantage to the Plaintiff by starting negotiations with
an unrealistic demand just so you can leave yourself plenty
of room to negotiate. Arguing that you have made bigger
moves than the Defendant is of no consequence. The
Plaintiff gets to pick where to start while the Defendant
has to start at zero, so relative moves are meaningless
until both sides get within a range that is reasonable.
Being the first one to make a significant move is not a sign
of weakness. At some point both sides have to become
practical and realistic in their moves if the case is going
to settle. If negotiations stall, ask the mediator for advice
on your next move or discuss the advantage of proposing
a range to try to close the gap. Take-it-or-leave-it offers
rarely work. Don’t make a “bottom line” offer unless you
really mean it. The mediator has an obligation to pass on
any offer in response to a “bottom-line” demand. Splitting
the difference is an option, but not the only option when

settlement is within reach. Don’t be afraid to ask the
mediator’s advice on how to close the deal. After all, the
mediator knows what’s going on in the other room.
8. Potential Problems to Avoid
Don’t create unreasonable expectations in your
client. Don’t promise something you can’t deliver. Avoid
an aggressive opening statement. Avoid surprises at the
beginning or adding new conditions or terms at the end
of a mediation. Nothing guarantees a failed mediation like
a surprise witness or raising an issue that had not been
previously disclosed or discussed. Be prepared to deal
with your client’s emotions. Mediation takes time and
can be frustrating to clients who are not familiar with the
process. The give and take process can be arduous and
emotional. Make sure your client understands that the
key to a successful mediation is a willingness to listen and,
if necessary, re-evaluate your position and compromise.
Don’t fall so in love with the strengths of your case that you
overlook the weaknesses. Finally, don’t wait until a tentative
financial agreement has been reached to bring up issues
like provisions in the release, confidentiality, payment of
liens, tax consequences, etc. In fact, you may want to raise
these issues in your pre-mediation correspondence so that
they can be discussed and agreed upon during the course
of the mediation.
9. Impediments to a Successful Outcome
Pending dispositive or discovery motions shouldn’t
preclude settlement, but require careful analysis when
determining evaluation or the potential outcome of a
case. Any personal animosity between the parties or
attorneys will need to be defused. Unrealistic expectations
or insisting on something that can’t be achieved in the
litigation will have to be confronted and resolved. Winnertake-all expectations will have to be overcome. Settlement
on reasonable terms may be better than an all out “victory”
or “total loss” at trial. Don’t expect the mediator to convince
the other side to give up or give in. On the other hand, take
to heart the mediator’s suggestions and opinions. You may
need a “reality check.”
10. Tying Up Loose Ends
Be sure to reach agreement on non-monetary
issues such as confidentiality, claims of non-parties,
tax consequences and any special requirements that
need to be included in the release. Agree on when the
settlement will be funded and who will prepare the closing
documents. Prepare a short memorandum of settlement.
If you anticipate an issue may arise regarding the form of
release, consider asking the mediator to agree to resolve
any disputes so you don’t risk losing the settlement.
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If the case doesn’t settle, a good mediator may make
follow-up phone calls. On the other hand, don’t be afraid
to contact the mediator yourself if you would be willing to
entertain or would like to make a post-mediation offer. It
is not unusual for a case to settle a week or two after the
mediation if the mediator stays engaged.

leaves the mediation believing they have gotten a “great
deal” then the mediator has not done a good job. The goal
is to get the case settled with both sides feeling they did
the right thing by settling rather than going to trial.

Conclusion
The keys to a successful mediation are preparation
by the parties, having the right people in the room who are
willing to listen and participate in good faith and both sides
being willing to re-evaluate their position and compromise
in order to get the case settled. If one side or the other
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Is It Time To Get A Defense Life Care
Planner?
By Dawn Cook, RN, CNLCP, LNCP-C, CLCP, LNC, CFLC
Dawn Cook Consulting LLC

If you are an attorney involved with defense in a
personal injury or medical malpractice case, you often
have the opportunity to evaluate a life care plan written
by an expert for the plaintiff. Do you ever wonder if you
should go to the expense of retaining a life care planner to
create a rebuttal? This question can be tricky, as there are a
lot of considerations. I am an experienced life care planner
for both defense and plaintiff and I know that this question
is important to you.
Considerations:
1. Does the defense wish to address damages, at all?
You may be wondering if you want to discuss damages,
when your mains strategy could be defending the case
based only on liability. If you call for a damage witness
like a life care planner, the jury may wonder if you have
somehow conceded on damages, even if this was not your
intention. Conversely, there could be other issues at stake.

Author: Dawn Cook
A reasonable life care plan from the defense’s expert may
sway the jury for your “more reasonable” life care plan.

2. Is a defense life care plan even warranted?
If the case you are representing has a plaintiff with
catastrophic or serious and permanent injures, then it
is probable that the plaintiff will need significant future
medical care. A plaintiff life care plan that is reasonably
thought out with usual and reasonable costs might only
need a cross-examination by you that could confirm that
there are no unnecessary or frivolous costs built into the
plan.
3. Is the plaintiff life care plan unreasonable?
A more likely scenario is that the plaintiff life care plan
is excessive, including treatment for other conditions.
Perhaps there is excessive home care nursing and the
costs are inappropriate for the care described, then you
may want to retain a life care planning expert of your own.
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4. What if the plaintiff has NOT retained a life care
planner?
A plaintiff attorney might decide to not retain a life
care planner and therefore allow the expert physician
to describe the care that the plaintiff may need. In this
case, the plaintiff may need several “physician witnesses”
to establish the evidence in this fashion. Perhaps, in this
way, your life care plan may be more understandable to the
jury. Likewise, the research and evidence of accurate prices
should be better documented in your report, carrying
more weight than physicians mentioning the costs only
at their facility. Presenting the evidence through just one
person, the defense life care planner could thereby make
it easier for the jury to understand. The life care plan
prepared by defense can provide the information in a more
comprehensive form.

Is It Time To Get A Defense Life Care Planner?
Continued from Page 20
5. Is the defense life care plan or the rebuttal credible?
Be sure that the defense life care plan or rebuttal
report is credible. If the plaintiff has substantial injuries,
the evidence must lead to credible and realistic planning.
Don’t let this backfire at trial when you present with an
unreasonable or miserly plan. Ultimately, credibility should
win your case, and if the injuries are significant, then the
damages are significant. Lack of credibility can even effect
the jury’s belief in your causation argument, especially if
your other witnesses lack credibility.
6. What can a defense life care planner do for your case?
A rebuttal life care plan will assist you, the defense
attorney, to identify the specific shortcomings of the
plaintiff’s life care plan. You may separate the actual issues
of the personal injury or medical malpractice case from preexisting conditions and subsequent illnesses or injuries. You
can help the trier of fact to understand the impact or lack
thereof of injury on the plaintiffs personal and professional
life and your can help to give a reasonable estimate of the
cost of all the future health and medical care related to the
injury or injuries. If you need to challenge the validity and
cost of future medical damages in the plaintiff’s life care
plan, a capable rebuttal plan should satisfy your needs.
a) What is a plaintiff Life Care Plan?
A plaintiff life care plan is developed as a personalized
projection of the injured person’s present and future
medical expenses as a result of the injury or the defendant’s
negligence. A certified nurse life care planner usually
prepares the report, although others may also engage in
life care planning. The plan is normally supplemented by an
economist’s report that identifies the “present day value” of
the life care plan. Future medical expenses including home
care are one of the largest categories of damages claimed
by a disabled or injured plaintiff and they can significantly
affect the damage reward as well.

c)

Issues when choosing a defense life care planner:

We will discuss issues to be considered when
considering a rebuttal life care plan, including the
qualifications of the life care planner, methodology used,
foundation and costing techniques. Each of these factors is
important in determining the validity of plaintiff’s life care
plan and in fact, the success of your defense.
d) What is a Life Care Plan and how can you evaluate
it?
In terms of litigation, a life care plan is an expert report
that can be created by the plaintiff’s counsel or by defense
counsel. The goal is to have a well-supported list all of the
required care and costs related to the injury directly or
indirectly (for the rest of the person’s life.)
Without a plan, everyone may be just guessing.
e) Role of a Life Care Planner:
The American Association of Nurse Life Care Planners
(AANLCP) defines nurse life care planning in this way: “The
specialty practice in which the nurse life care planner
utilizes the nursing process for the collection and analysis
of comprehensive client-specific data in the preparation
of a dynamic document. This document provides an
organized, concise plan that estimates for the reasonable
and necessary (and reasonably certain to be necessary)
current and future healthcare needs with the associated
costs and frequencies of goods and services.” (AANCLP,
2014)

		

f)

Elements of a Life Care Plan and a Rebuttal Life 		
Care Plan:

The steps to develop a life care plan include reviewing
the medical records, interviewing the injured client,
communicating with care providers, developing a list of
required or beneficial services, treatment and equipment
and researching the costs. The steps to review or rebut a life
care plan include reviewing the medical records, reviewing
the documentation of the plaintiff interview, care provider
input and the methodology of researching costs.

b) How do you choose a defense life care planner?
How can you be sure that the life care planner you have
retained can provide the best representation of the actual
future needs of the plaintiff? The usual defense is to attack
life care plans by arguing that the life care plan has no basis
in the evidence and that the costs are purely speculative.
A jury is then free to consider the plan much as it does any
other type of evidence, that is, by interpreting the validity
of the report as each juror sees fit.

g) Common Errors and what to watch for:
1.

Qualifications and the CV:

The qualifications of the plaintiff life care planner
may be justification enough for having the life care plan
report disqualified. Examine the life care planners CV for
education, training, certification and participation in
ongoing education in life care planning.
Life care planners must meet the Federal Rules of
Evidence 702:
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Rule 702. Testimony by Expert Witnesses
A witness who is qualified as an expert by
knowledge, skill, experience, training, or education
may testify in the form of an opinion or otherwise
if:

		

5.

Associations and ongoing life care planning 		
education:

There are three associations of life care planners and
they all conduct annual conferences. Some have webinars
on a regular basis and mentorship programs to foster new
professionals to the field.
American Association of Nurse Life Care Planners,
http://aanlcp.site-ym.com

a.
		
		
		

the expert’s scientific, technical, or other
specialized knowledge will help the trier
of fact to understand the evidence or to 		
determine a fact in issue;

Lifetime Nurse Care Planners, http://lncp-c.weebly.
com/index.html

b.
		

the testimony is based on sufficient facts
or data;

c.
		

the testimony is the product of reliable 		
principles and methods;

Watch for: lack of qualifications, lack of certification,
lack of experience in hands on health care, lack of on-going
education in life care planning.

d.
		
		

the expert has reliably applied the 		
principles and methods to the facts of the
case.

2.

Education:

Persons professionally involved in health care, including
nurses, physicians, physical therapists, rehabilitation
specialists and other allied health care workers could
prepare life care plans. Generally most persons qualified to
write a life care plan have significant experience in health
care. Licensing for most health care professionals can be
verified with their professional licensing body.
3.

Training:

There are several courses in life care planning and the
length is generally 120 hours for the course including the
development of a student “hypothetical” life care plan.
4.

Certification:

There are currently three certifications in life care
planning and I could find none have been challenged as to
their validity.
Registered Nurses are qualified to be certified as a
Nurse Life Care Planner (CNLCP) or as a Lifetime Nurse Care
Planner (LNCP-C) as well as a Certified Life Care Planner
(CLCP). Certifications can be verified at http://cnlcp.org/
verification/ and at http://lncp-c.weebly.com/certification.
html
Many nurses and non-nurses are certified from the
International Commission for Health Care Certifications
(ICHCC) as a CLCP and certifications can be verified at
http://www.ichcc.org/clcp.html.

International Academy of Life Care Planners, http://
www.rehabpro.org/sections/ialcp

6.

Methodology of the life care planner:

Did the life care planner use a standard methodology?
Is he or she able to explain the usual methodology of life
care planners? Can they knowledgably describe all of the
activities they engaged in when developing their life care
plan? Is there enough detail in their report so that your
rebuttal life care planner could replicate the details and
decisions made during the plan’s development? Does the
plan explain why standard methodology was not used;
for example if the plaintiff was in a coma and there are no
family members, perhaps it is justified that an interview
was omitted.
Watch for: disorganized report, lack of methodology,
unclear how information was obtained, dates of receiving
materials, meeting with plaintiff and descriptions of
meeting with physicians or other care providers is missing.
7.

Is the Plan Comprehensive?

Perhaps the plaintiff decided to use a treating or
Independent Medical Exam (IME) physician as a life care
planner. It could be that they have taken a course in life care
planning and it is unlikely that the plan is comprehensive
enough. Often, the plan will only include medical care and
it won’t include home care, equipment or supplies needed
for the injured condition. This is like having only half of a
life care plan. Frequently the physician life care plan does
not have detailed costing and this again opens the plan up
to challenges as to their validity.
Watch for: the life care plan does not include all needs
and the costs may be too high or too low.

		

8.

Are the medical records up to date and include 		
pre-existing conditions?

The plaintiff attorney is usually the one who supplies
medical records to the life care planner. If medical records
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do not cover the time before the incident, pre-existing
conditions may be wrongly included in the life care plan.
Watch for: the life care plan does not include any
mention of pre-existing conditions.
9.

Interviews of Plaintiff

The usual methodology that is used by a life care
planner is to interview the plaintiff either via telephone or
in their home. The ideal interview is in their home along
with their family and any care providers. This is especially
true for plaintiffs who need specialized equipment such as
wheelchairs or who have cognitive issues. A face-to-face
interview can reveal future needs and home care issues
that may be missed by a telephone interview. If the client
is brought to the life care planner and interviewed away
from their home, it is difficult to evaluate the home for
accessibility for equipment and supplies.
The record should document the date, times and
location of the interview as well as the names of who
was present. If equipment is used, descriptions of the
shortcoming of the home are vital for developing a plan
for home modifications.
Watch for: no mention of the date, time and location
of plaintiff interview, who was present. No mention of
equipment used. No photos of the plaintiff or equipment or
the home, if appropriate.
10. Foundation for Opinions
There must be a documented reason or justification for
every item listed in the tables or charts of future medical
and non-medical needs. For physician care, there must
be medical records, letters, expert reports, notes of an
interview or other evidence that an appropriate physician
or health care provider is recommending the future
medial care. Likewise, the plan must indicate support
for every item in the plan, for example an explanation
of the difficulties getting on and off of the toilet would
accompany the recommendation for a bathroom grab bar.
Nursing care in the home must have a detailed explanation
of the methodology used to determine the levels and
hours of care.
Watch for: unsupported recommendations in the
report, lack of qualification of life care planner to make
the recommendation, no evidence of collaboration with
qualified providers, lack of letter or notes of physician
input, lack of input from the plaintiff and his family.

indicate the item or service, the frequency and the cost.
There should be evidence of how costs were obtained,
for example, by using old bills, calling for two to three
quotes or using standard national published databases. If
calling offices or when comparing prices on the Internet,
the source of the cost and the date that the cost was
quoted must be indicated. It is best to have two or three
quotes written in the report and then use the average cost
should be used. When using national databases, the source
should be clearly indicated and evidence that the cost was
adjusted for the geographic area the plaintiff will receive
care.
Watch for: lack of description of the item or service,
lack of the frequency of the item and lack of good research
into the cost for the particular item.
Finally:
These are some of the most basic and important
aspects to a life care plan. If the plaintiff has a qualified life
care planner who interviews the plaintiff, reviews medical
records from before the incident and close to the present
time, collaborates with physicians and providers and who
plans, justifies and researches the cost for every item on the
life care plan, then they may have a good report. If there is
evidence that the plaintiff life care plan is inadequate, you
may benefit by retaining a life care planner experienced in
rebuttal life care plan reports. The rebuttal should examine
each phase of the life care plan. Where the entire medical
records available actually evaluated by the plaintiff life
care planner? Were pre-existing conditions excluded
as future costs? Was the interview well documented
and does it support the recommendations for home
care, housekeeping services, home modifications and
equipment? Did physician and other health care providers
or research support of the medical items? Were costs
obtained in a manner that can be reproduced?
Your rebuttal life care plan should also include
summaries of any depositions and expert reports that
have been put forth. Expect that a good plaintiff life care
planner may provide a rebuttal to your rebuttal life care
plan! It’s all about examining the evidence and providing
expert opinions!
Dawn L Cook RN, CNLCP, LNCP-C, CLCP, CFLC
Dawn Cook Consulting LLC
email: Dawn@CookLifeCarePlan.com

11. Costing evidence
Each and every item in the tables or charts must
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NMDLA Civil Case Summaries
May - July 2015

By John S. Stiff, Esq., Ann L. Keith, Esq. and Keith D. Drennan, Esq.
Stiff, Keith & Garcia, L.L.C.

Workers’ Compensation
NM Bar Bulletin – May 6, 2015
Vol. 54, No. 18
Irene Begay v. Consumer Direct Personal Care
2015-NMCA-025
No. 33,288 (filed December 11, 2014)
Worker, a personal care attendant for her son, was
injured while driving home after running errands. Worker
filed a workers’ compensation claim, and the workers’
compensation judge determined Worker’s injury did not
arise out of her employment or occur in the course and
scope of her employment. The judge based his ruling on
the fact that, on the date of injury, Worker’s employment
related errands took place outside of her scheduled
work hours and were not specifically related to her son.
The workers’ compensation judge dismissed Worker’s
complaint, and Worker appealed.
Upon review, the Court of Appeals first discussed
the background law providing for Worker’s employment.
Worker was employed pursuant to certain administrative
regulations of the Human Services Department that allow a
Medicaid consumer to hire a household member to provide
services needed by the consumer. An Individual Plan of Care
outlines the scope of the household member’s services,
which are paid for by Medicaid. In this case, Worker had
specified tasks and a detailed schedule that distinguished
her attendant services from her off-the-clock services.
Next, the Court discussed the requirement that an injury
arise out of and occur in the course of employment in order
to be compensable. Recognizing that Worker’s errands on
the day she was injured could have been characterized as
either in her role as a mother or in her role as a personal
care attendant, the Court focused on Worker’s schedule as
the determinative factor. In its analysis, the Court noted
that the injury occurred outside of Worker’s scheduled
work hours, and Worker would have been in violation of
the regulations if she was working outside of her scheduled
hours. The Court also analyzed whether the traveling

employee or special errand exceptions applied to this case.
Finding that traveling was not an integral component of
Worker’s employment and Worker’s Individual Plan of Care
did not require travel, the Court determined that neither
exception applied. As a result, the Court affirmed the
dismissal of Worker’s complaint because her injury did not
arise out of or occur in the course of her employment.
Unemployment Compensation / Statute Interpretation
NM Bar Bulletin — May 13, 2015
Vol. 54, No. 19
Perez v. New Mexico Department of Workforce Solutions
2015-NMSC-008
No. 34,499/34,880 (filed March 9, 2015)
Plaintiffs were three former State of New Mexico
employees who sought unemployment compensation
benefits from the Department of Workforce Solutions.
The Department denied benefits to all three Plaintiffs
due to NMSA 1978, Section 51-1-44(A)(5)(a), which
states unemployment benefits are not available for
state employees who work “in a position which, under
or pursuant to state law, is designated as . . . a major
nontenured policy-making or advisory position.” All
three Plaintiffs appealed the Department’s decision, and
each case was then appealed to the New Mexico Court of
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Appeals. Following certification and certiorari to the New
Mexico Supreme Court, all three cases were consolidated.
Upon review, the Supreme Court first noted that the
Plaintiffs conceded that they formerly held nontenured
positions. Thus, the Court’s remaining discussion focused
on whether the Plaintiffs’ former positions were designated
as either major policy-making positions or major advisory
positions by the Legislature. The Court determined that
there are four methods that the Legislature could utilize to
designate nontenured, major positions as policy-making or
advisory: (1) identify the positions by title; (2) define the
terms “major,” “nontenured,” “policy-making,” and “advisory”;
(3) delegate its authority to designate to executive branch
offices or administrative agencies; and (4) define the duties
of such nontenured employees. Next, the Court found that
the Legislature had not identified the positions by title, had
not defined the applicable terms, and had not delegated
its designating power. The Court, therefore, was left with
the fourth method. The Court identified the Executive
Reorganization Act as legislation that contains a description
of duties for employees that would be considered major and
policy-making or advisory. Holding that a state position
must require duties that are equal or greater to the duties
described in the Executive Reorganization Act in order to
be ineligible for unemployment compensation, the Court
compared the duties for each Plaintiff’s former position to
the duties described in the Executive Reorganization Act.
The former positions for two of the Plaintiffs did not have
statutorily-described duties, and the Court held that their
positions could not have been designated as major policymaking or advisory positions due to the lack statutorilydescribed duties. Those Plaintiffs were thus eligible for
unemployment benefits. The third Plaintiff’s former
position, state personnel director, had duties that were
described by statute. The Court found that the majority of
these duties were administrative and concluded that the
Legislature did not designate the position as a nontenured,
major policy-making or advisory position. As a result, all
three Plaintiffs were eligible for unemployment benefits.
Abuse and Neglect Act / Evidence
NM Bar Bulletin — May 13, 2015
Vol. 54, No. 19
State v. Strauch
2015-NMSC-009
No. 34,435 (filed March 9, 2015)
The State of New Mexico brought criminal charges
against the Defendant for sexual contact with a minor.
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The State attempted to call Frederick Stearns, Defendant’s
counselor and a licensed social worker, as a witness.
Defendant moved for a protective order on the basis his
communications with Mr. Stearns were privileged pursuant
to Rule 11-504(A)(4), (B)-(D) NMRA. The State argued
that the Abuse and Neglect Act’s reporting requirement,
NMSA 1978, § 32A-4-3(A) (2005), mandates that “[e]very
person” has a duty to report suspected child abuse, and an
evidentiary privilege exception applies to communications
regarding matters that a social worker is required by law
to report. The district court ruled that Mr. Stearns was not
required to report suspected abuse in his role as a private
counselor because of the effect of the words “official
capacity” in the reporting requirement, and the privilege
exception did not apply because there was no requirement
to report. The Court of Appeals affirmed the protective
order on interlocutory appeal. The New Mexico Supreme
Court granted the State’s petition for writ of certiorari.
The Court began its analysis by examining the language
and the legislative intent of the Abuse and Neglect Act’s
reporting requirement. The Court looked to statutory
history in order to discern the Legislature’s intent when it
included “official capacity” in the statute. After a thorough
review of the statute’s history and the history of similar
statutes in other jurisdictions, the Court determined that
“official capacity” is not meant to distinguish between
government and private social workers. Having decided
that the “official capacity” language is not determinative
of the issue in this case, the Court turned to the “[e]very
person” language. The Court then examined the statutory
history and legislative intent of the Act and similar statutes
from other jurisdictions. The Court determined that the
reporting requirement is a universal requirement, and
thus, Mr. Stearns was a required reporter pursuant to the
Abuse and Neglect Act. Next, the Court shifted its focus to
Rule 11-504. While acknowledging that the Rule 11-504(B)
privilege protects from disclosure a person’s confidential
communications with mental health counselors—
including licensed social workers—in order to foster open
communication between the patient and the professional,
the Court noted that conflicting interests may place limits
on the privilege. Specifically, Rule 11-504(D) states that the
privilege does not apply to communications concerning a
matter that the professional is required by law to report.
In this case, Mr. Stearns was a required reporter under the
Abuse and Neglect Act’s universal reporting requirement,
and the evidentiary privilege exception applied because
the Abuse and Neglect Act required Mr. Stearns’s disclosure.
Thus, the confidential communications between Mr.
Stearns and Defendant are subject to disclosure. The Court
reversed the lower courts and remanded to district court
for further proceedings.
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NM Bar Bulletin — June 3, 2015
Vol. 54, No. 22
Progressive Casualty Insurance Company v. Vigil
2015-NMCA-031
No. 32,171 (filed January 21, 2015)
Certiorari Granted, March 23, 2015, No. 35,130
This insurance coverage and bad faith case arose
out of a motor vehicle accident that occurred in 2002.
Defendants were insured under a motor vehicle policy
issued by Plaintiff, but Plaintiff claimed that the policy had
lapsed one day prior to the accident. Plaintiff filed for a
declaratory judgment that Defendants’ policy had lapsed,
and Defendants counterclaimed for bad faith and other
claims. During the litigation, Plaintiff settled the two thirdparty claims against Defendants for $100,000 each. Plaintiff
then amended its Complaint to seek reimbursement
against Defendants in the amount of $200,000 if it were
later determined that Defendants’ insurance policy had
lapsed. The district court granted summary judgment
in favor of Plaintiff on the insurance coverage issue, and
approximately five years after the original Complaint
was filed, a jury determined that Plaintiff was entitled to
reimbursement of $200,000 from Defendants. Defendants
appealed.
The Court of Appeals reversed the grant of summary
judgment in 2009 due to the existence of disputed material
facts regarding insurance coverage. The Court remanded to

the district court for a new trial on the insurance coverage
and reimbursement claims. Defendants then moved for
summary judgment on the reimbursement claim. The
district court granted the motion and concluded that
Plaintiff was not entitled to reimbursement for payments to
settle third-party claims, regardless of whether Defendants’
insurance policy had lapsed. Defendants also moved
to exclude any evidence that the court had previously
determined that there was no insurance coverage. The
court granted the motion, ruling that such evidence was
not relevant. Additionally, at a pre-trial conference, the
court ruled that evidence of Plaintiff’s payments to settle
the third-party claims would be excluded from evidence.
Despite Plaintiff’s argument that Defendants would likely
state that Plaintiff acted in bad faith by not timely paying
claims, the court prohibited counsel and witnesses from
mentioning the settlement payments. Trial was held in
2011, and Defendants’ counsel, in fact, highlighted that
the case had been ongoing for nine years without Plaintiff
making proper payments under the policy. The jury found
that Defendants had insurance coverage on the day of the
accident and Plaintiff acted in bad faith in its handling of
the coverage claims. In total, the jury and court awarded
Defendants $40,000 in contractual damages, $37,000 in
compensatory damages, $11.7 million in punitive damages
for bad faith, $1.4 million in attorney’s fees, and $35,000 in
costs. Plaintiff appealed.
On the second appeal, the Court of Appeals analyzed
the admissibility of evidence of the prior ruling and
evidence of the settlement payments. With respect to the
prior ruling, Plaintiff argued that the ruling, even though
it was reversed, was evidence that Plaintiff did not act in
bad faith by contesting coverage. Noting that an insurer
does not act in bad faith when it denies a claim for reasons

DEFENSE news
The Legal News Journal for New Mexico
Civil Defense Lawyers
Market your products or services in the
next issue of the Defense News.
Contact NMDLA for more information at
nmdefense@nmdla.org.

Defense News | Fall 2015

27

NMDLA Civil Case Summaries
Continued from Page 27
that are reasonable, the Court determined that the district
court abused its discretion by excluding evidence of the
prior ruling because such evidence directly addressed
the reasonableness of Plaintiff’s actions in contesting
insurance coverage. The fact that the court ruled that
there was no coverage lends support to the notion that
coverage was debatable, and other jurisdictions are in
agreement with this notion. Furthermore, the prior ruling
by the court (an impartial entity) may have contributed to
Plaintiff’s decision to continue contesting coverage. The
Court, therefore, held that evidence of the prior ruling is
admissible to support Plaintiff’s argument that it acted
reasonably and not in bad faith. The Court then addressed
the issue of whether evidence of the third-party payments
was admissible. As with the prior ruling, the Court found that
the lower court abused its discretion by excluding evidence
of the payments. The Court reasoned that evidence of the
payments was relevant to the bad faith claim because the
evidence would show that Plaintiff, while actively litigating
the coverage dispute, protected Defendants from the thirdparty claims. Moreover, excluding the evidence allowed
Defendants to insinuate that Plaintiff had not paid on any
claims during the protracted litigation. Accordingly, the
Court affirmed the judgment with respect to the existence
of insurance coverage, which was not raised as an issue
on appeal, but reversed and remanded back to the district
court for a new trial on Defendants’ bad faith claim.
Contract Interpretation / Insurance
NM Bar Bulletin — June 17, 2015
Vol. 54, No. 24
Lucero v. Northland Insurance Company
2015-NMSC-011
No. 34,607 (filed March 26, 2015)
H & J Hamilton Trucking Company purchased liability
insurance policies for each of its tractors and trailers from
Defendant Northland Insurance Company, and each policy
had a per accident liability limit of $1,000,000. Plaintiffs
were involved in a motor vehicle accident with one of the
company’s tractor-trailer rigs. Defendant stipulated to
liability and the parties agreed to settle for policy limits.
Defendant argued that the policy limits were $1,000,000, as
that was the per accident limit stated in the policy. Plaintiffs,
however, argued that the policy limits were $2,000,000
because the liability limits applied to each covered vehicle
and the tractor and trailer were both covered under the
policy. The district court granted summary judgment in
favor of Defendant on this issue, but the court of appeals
reversed.
Upon review, the Supreme Court identified three
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sections of the insurance policy that were relevant to the
question before the Court. The Declarations page plainly
states that the policy limits are a maximum of $1,000,000
for each accident. The other two sections combine to
state that Defendant will pay no more than the policy
limits shown in the Declarations page for any one accident
(i.e., $1,000,000). Plaintiffs argued that the policy limits
applied to each “covered auto,” and since there were two
covered autos involved in the accident, the actual policy
limits are $2,000,000. The Court was not persuaded by
this argument. First, Plaintiff’s interpretation is contrary
to the Declarations page, which clearly states that the
policy limit is $1,000,000 for each accident. The policy also
states that the most Defendants will pay are the policy
limits stated in the Declarations page, regardless of the
number of covered vehicles involved in the accident. The
Court noted that other jurisdictions interpreting similar
insurance policies have reached the same conclusion.
After dismissing Plaintiffs’ additional grammar-based
argument and finding that Defendant’s position is in line
with the industry standard, the Court held that the policy
limits were $1,000,000 and reversed the court of appeals.
The Instructional Material Law / New Mexico
Constitution
NM Bar Bulletin — June 10, 2015
Vol. 54, No. 23
Moses v. Skandera
2015-NMCA-036
No. 33,002 (filed October 27, 2014)
Certiorari Granted, January 26, 2015, No. 34,974
The Instructional Material Law (IML) provides for the
purchase and distribution of instructional material to
schools, both public and private, as agents for students.
Under the IML, an instructional material fund was created
that is administered by the New Mexico Public Education
Department to purchase textbooks and similar materials.
Schools obtain the instructional materials for the benefits
of their students and select specific material from a
multiple list adopted by NMPED. Plaintiffs challenge the
constitutionality of the IML as it applies to the provision
of instructional materials to private schools. The district
court granted summary judgment to Defendants, and
Plaintiffs appealed.
On Appeal, Plaintiffs generally argue that the IML—to
the extent it provides instructional materials to private
school students—is in contradiction to the New Mexico
Constitution Article XII, Section 3, which provides that
“funds appropriated, levied or collected for educational
purposes, shall [not] be used for the support of any
sectarian, denominational or private school.” Plaintiffs also
contend that Zellers v. Huff, 1951-NMSC-072, 55 N.M. 501, is
controlling and requires a reversal of summary judgment.
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Zellers discussed the interrelationship of the Roman
Catholic Church and the New Mexico school system. The
Court of Appeals, however, determined that Zellers is not
controlling precedent in this case because the district court
and Supreme Court lacked subject matter jurisdiction with
respect to the issues relevant for purposes of this case, the
Supreme Court’s opinions that are relevant to this case are
dictum, and the facts of the case are distinguishable from
the current case. The Court of Appeals then transitioned
to a discussion of the Establishment Clause and persuasive
authority from other jurisdictions. The Court found that
Article XII, Section 3 adopts protections similar to the
Establishment Clause of the First Amendment, and cases
interpreting the Establishment Clause and similar state
constitutional provisions have stated that the constitutional
problem “is one of degree.” In fact, a program that provides
an incidental benefit to a non-secular school is not
necessarily unconstitutional. Considering this and siding
with the persuasive authority cited by Defendants, the
Court of Appeals analyzed the New Mexico Constitution.
Noting that the public’s obligation to educate children
is not limited by the type of school the children attend,
the Court of Appeals found that the instructional materials
are secular, private schools do not own the materials, the
State maintains control over the use and disposition of
the materials, and Article XII, Section 3 does not prohibit
incidental benefit to private schools when the legislature’s
intent was to benefit all children. The Court of Appeals also
discussed whether the IML is contradictory to Article IX,
Section 14’s prohibition against donations, and the Court
held that there is no contradiction. The private schools
do not receive a donation of the instructional materials.
Instead, the schools merely receive possession of the
materials as agents for the students. Furthermore, the
IML runs afoul of neither Article IV, Section 31 nor Article
II, Section 11; the IML funds are within the control of the
state and the First Amendment does not prohibit programs
similar to those within the IML. Therefore, the Court
affirmed the district court’s grant of summary judgment to
Defendants.
Confidentiality / Wrongful Termination
NM Bar Bulletin — June 24, 2015
Vol. 54, No. 25
Yedidag v. Roswell Clinic Corp.
2015-NMSC-012
No. 34,286 (filed February 19, 2015)
A patient at Eastern New Mexico Medical Center
(Defendants) died due to complications that arose after two
surgeries performed by Dr. Ali. Questions regarding the
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need for the second surgery were raised, and the incident
was submitted to a peer review committee. Plaintiff,
a surgeon employed by Defendant who had allegedly
experienced personality conflicts with other surgeons
and physicians, was a member of the peer review of the
incident. Plaintiff directly questioned Dr. Ali during the
peer review meeting, and Dr. Ali refused to answer several
of Plaintiff’s questions. An administrator present during
the meeting subsequently reported to Defendants’ practice
manager that Plaintiff had verbally attacked Dr. Ali. Two
other physicians present at the meeting, however, testified
that Plaintiff’s conduct was professional. Nonetheless,
Defendants terminated Plaintiff’s employment contract
due to the alleged unprofessional behavior and cited
three termination clauses in his employment contract
in support. All three clauses were included in Plaintiff’s
termination letter despite the fact that the entirety of each
clause was not utilized for the termination (e.g., one clause,
in part, provided grounds based on endangering patients,
but Defendants’ practice manager testified that Plaintiff
did not place any patients in danger). The termination
letter, as a result, caused Plaintiff great difficulty in finding
employment. Plaintiff sued Defendants for violation of the
New Mexico Review Organization Immunity Act (ROIA) and
breach of his employment contract. A jury found in favor
of Plaintiff and awarded both compensatory and punitive
damages. The New Mexico Court of Appeals affirmed
the verdict, and the New Mexico Supreme Court granted
certiorari.
The Supreme Court began its analysis with an overview
of the peer review process in hospitals. The Court noted
that an effective peer review process may be limited by
the threat of litigation over negative peer reviews, the
risk of losing business and retaliation for physicians who
negatively review their peers, and the effects on workplace
friendships that a peer review may cause. Confidentiality is
imperative in order to manage or overcome these potential
limitations. To that end and to promote candor during peer
reviews, the ROIA, which governs and regulates hospital
peer reviews, includes a confidentiality provision and
grants qualified immunity to peer reviewers. One of the
issues before the Court is whether the ROIA implies a private
cause of action, and the Court identified three factors that
influenced the Court’s determination: (1) whether Plaintiff
is a member of the class the ROIA was enacted to protect;
(2) whether the Legislature intended to create or deny a
private remedy; and (3) whether a private remedy would
frustrate or assist the purpose of the ROIA’s confidentiality
provision. Despite Defendants’ argument that Plaintiff is not
part of the protected class because the qualified immunity
provision protects against claims by the reviewed physician
and Dr. Ali did not sue Plaintiff, the Court determined that
the ROIA is intended to protect against retaliation from
more than just the reviewed physician. Employers may
also retaliate because negative reviews can damage their
profitability and financial interests. Thus, the Court held
that Plaintiff is a member of the protected class because
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peer reviewers are protected regardless of the retaliatory
entity. The Court also held that the Legislature intended to
create an implied cause of action. With respect to the last
factor, the Court found that a private remedy would assist
the purpose of confidentiality because the small criminal
penalty contained in the ROIA will not ensure peer review
confidentiality.
After determining that the peer review regulations
enforced by medical staff address Defendants’ concern
that the Court’s ruling would effectively grant immunity
for malicious conduct during peer reviews, the Court
discussed whether the ROIA created an implied promise
that Plaintiff would not suffer an adverse employment
action due to the peer review. The Court found that the
ROIA’s confidentiality provision is a mandatory rule of law
due to the inclusion of the word “shall,” and thus, must be
incorporated into physician employment contracts. The
Court’s last issue to address was whether the jury’s award
of punitive damages was proper. The Court found that
there was sufficient evidence to conclude that Defendants’
actions were wanton in terminating Plaintiff based on his
alleged unprofessional conduct during the peer review.
Accordingly, the Court affirmed the Court of Appeals.
Occupational Disease Act
NM Bar Bulletin — July 1, 2015
Vol. 54, No. 26
Di Luzio v. City of Santa Fe
2015-NMCA-042
No. 33,446 (filed January 14, 2015)

provides for a rebuttable presumption of proximate cause if
a firefighter is diagnosed with one or more specific diseases
after a certain period of employment. For non-Hodgkin’s
lymphoma, the period of employment is fifteen years. On
appeal, Employer argued that the Occupational Disease
Act still requires that workers show medical causation and,
because Worker did not make such a showing, he should
be denied disability benefits. The Court of Appeals noted
that the rebuttable presumption for firefighters arose out
of public policy reasons. The Legislature recognized that
firefighters would have extreme difficulty showing medical
causation due to the numerous toxins that they are exposed
to during their careers. Considering the burden that this
would impose on firefighters, the Legislature enacted
the firefighter occupational disease statute to create a
rebuttable presumption of medical causation. Therefore,
Worker did not have to show medical causation because
he was entitled to the presumption. Moreover, Employer
failed to present any evidence to rebut that presumption.
The Court of appeals, thus, affirmed the award of disability
benefits. The Court next turned to the calculation of
disability benefits. The workers’ compensation judge
calculated Worker’s benefits based on the date of the
occurrence instead of the date of the occurrence of
the disability. Worker’s benefits were based on his last
occurrence as a firefighter in 2000 rather than based on his
date of disablement in 2012. The workers’ compensation
judge erred in this regard. The Court of Appeals reversed
the calculation of disability benefits and remanded for a
recalculation.
Delgado Claims / Notice Pleading Standard
NM Bar Bulletin — July 1, 2015
Vol. 54, No. 26
Richey v. Hammond Conservancy District
2015-NMCA-043
No. 32,847 (filed January 28, 2015)

Frank Di Luzio (Worker) worked in various roles for the
fire department for the City of Santa Fe (Employer) from
1979 to 2000. While working for the New Mexico Children,
Youth and Families Department in 2012, Worker was
diagnosed with non-Hodgkin’s lymphoma. Worker filed
for benefits and the workers’ compensation judge found
that Worker was entitled to the presumption under Section
52-3-32.1 of the Occupational Disease Act that his disease
was proximately caused by his more than fifteen years of
service as a firefighter. The workers’ compensation judge
awarded total disability benefits for the maximum of seven
hundred weeks. Employer appealed the application of the
presumption, and Worker cross-appealed the calculation
of disability benefits.

Plaintiff was injured while working for Defendant. On
the day of the incident, Defendant directed Plaintiff to
use a high-pressure water hose to clean culverts. Plaintiff
and several other employees had advised Defendant on
previous occasions that the hose was dangerous and would
likely cause serious injury. Plaintiff was injured when the
hose injected water directly into Plaintiff’s body. Plaintiff
sued Defendant in district court pursuant to the Delgado
exception to the Workers’ Compensation Act’s exclusivity
provision. The district court dismissed Plaintiff’s complaint
pursuant to Rule 1-012(B)(6), and Plaintiff appealed.

The Occupational Disease Act requires workers to show
a causal connection between their occupational disease and
the conditions of their employment. Firefighters, however,
are in some instances exempted from this requirement. The
firefighter occupational disease statute, Section 52-3-32.1,

On appeal, Defendant argued that Plaintiff’s complaint
did not state a claim for relief under Delgado because there
were no allegations concerning Defendant’s subjective
intent (the second Delgado element) or sufficient
allegations of egregiousness. After a review of the
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Delgado exception and the first few cases that interpreted
the exception, the Court of Appeals analyzed whether
Plaintiff’s complaint was sufficient under New Mexico’s
notice pleading standard. Determining that the pleading
requirement for Delgado claims is identical to all other
claims under the notice pleading standard, the Court of
Appeals found that Plaintiff’s allegations were sufficient
to state a Delgado claim because Plaintiff’s allegations met
all three Delgado elements. As such, the Court of Appeals
reversed and remanded to the district court.
Mandamus
NM Bar Bulletin — July 8, 2015
Vol. 54, No. 27
State v. Skandera
2015-NMCA-044
No. 33,484 (filed January 29, 2015)
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The Teacher and School Leader Effectiveness Act was
introduced in the Legislature in 2012, but the Act did not
pass. Subsequently, Secretary Skandera published new
regulations titled Teacher and School Leader Effectiveness
in Title 6, Chapter 69, Part 8 of the New Mexico Administrative
Code. Part 8 sought to create uniform procedures for
evaluating teachers in public schools. Petitioners sought
a writ of mandamus in district court ordering Skandera
to refrain from implementing Part 8. The district court
denied the petition for a writ of mandamus, and Petitioners
appealed.
The Court of Appeals affirmed the district court’s
denial of the petition for a writ of mandamus. In its
analysis, the Court first discussed the background law
regarding mandamus. The Court noted that mandamus is
a drastic remedy and does not apply to executive officers
acting within their discretion. Petitioners argue that
Skandera acted outside of her statutory authority and that
Part 8 violates the Public School Code. First addressing
Petitioners’ authority argument, the Court of Appeals
summarized Petitioners’ argument as an objection to
including student performance as a measure for evaluating
teachers and to replacing the binary evaluation system
with one that utilizes five different levels of competency.
Petitioners argue that these actions are outside of the
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statutory authority granted to Skandera. The Court found
that several different statutes, including those found
within the Public Education Department Act and the
Public School Code, show that the Legislature delegated
authority to Skandera for developing procedures for
evaluating teachers, so long as the evaluations are “highly
objective” and “uniform statewide.” The Court determined
that Skandera’s actions were within the broad authority
granted to her and the Legislature’s failure to pass the Act
is irrelevant to the current discussion. The Court finished
its analysis by discussing whether Part 8 violates the Public
School Code. Petitioners argue that the Code requires
principals to observe teachers in the classroom, but Part
8 allows assistant principals to observe, too. Additionally,
Petitioners argue that the Code requires evaluations
to be “uniform statewide,” but Part 8 exempts charter
schools. The Court of Appeals was not convinced by these
arguments; the Code does not restrict the persons who
may also observe teachers, and the Legislature exempted
charter schools from the teacher evaluations provisions of
the Code.
Workers’ Compensation / Medical Marijuana
NM Bar Bulletin — July 22, 2015
Vol. 54, No. 29
Maez v. Riley Industrial
2015-NMCA-049
No. 33,154 (filed January 13, 2015)
Worker was injured in 2011, and he was diagnosed
with chronic back pain. Worker was entitled to both
temporary and permanent disability benefits as well
as ongoing reasonable and necessary medical care
from his authorized health care provider, Dr. Reeve.
Worker underwent extensive pain management, but
traditional pain management treatment failed. During his
treatment, Worker tested positive for marijuana. Dr. Reeve
subsequently evaluated Worker for a medical marijuana
program and recommended Worker as a candidate for
the program. While not specifically prescribing marijuana
or even recommending it, Dr. Reeve acknowledged that
Worker was already using marijuana and testified that
Worker should have a license for it if he was going to use
it. The workers’ compensation judge (WCJ) determined
that medical marijuana was not reasonable and necessary
medical care from Worker’s health care provider because
Dr. Reeve did not prescribe medical marijuana to Worker.
Worker appealed the WCJ’s order with respect to the failure
to award medical benefits for medical marijuana.
On Appeal, Worker argues that the WCJ erred because
his use of medical marijuana is reasonable and Dr.

Reeve endorsed his participation in a medical marijuana
program. The Court identified the central issue as whether
the evidence supports the WCJ’s determination that
medical marijuana was not reasonable and necessary
medical care. First, the Court addressed whether an actual
prescription is necessary. Medical marijuana, however,
is not a prescription drug and the certificate of use
required by the Compassionate Use Act is, essentially, a
prescription. Therefore, the lack of an actual prescription
does not support the conclusion that medical marijuana
was not reasonable and necessary. Second, the Court
addressed whether medical marijuana was reasonable
medical care. The Court found that Dr. Reeve’s adoption
of a medical marijuana treatment program for Worker
was dispositive of this issue. Third, the Court addressed
whether medical marijuana was necessary medical care.
The Court acknowledged that this aspect is more difficult
than the others because Dr. Reeve did not testify that the
medical marijuana was necessary. On the other hand, the
Court noted that traditional pain management was not
successful for Worker and medical marijuana was a part of
Dr. Reeve’s treatment plan. Even if the recommendation
for medical marijuana was at Worker’s request, Dr. Reeve
authorized the treatment plan. As such, as a whole,
the evidence suggests that the medical marijuana was
necessary medical care, the WCJ erred in concluding
otherwise, and the Court reversed the WCJ’s compensation
order.
Inspection of Public Records Act
NM Bar Bulletin — July 29, 2015
Vol. 54, No. 30
Faber v. King
2015-NMSC-015
No. 34,204 / No. 34,194 (filed March 12, 2015)
Plaintiff filed a New Mexico Inspection of Public Records
Act (IPRA) request seeking employment data from the
Attorney General’s Office. The records custodian denied
the request due to a stay that was entered in a collateral
lawsuit involving the Attorney General’s Office. Plaintiff
filed a complaint and a petition for a writ of mandamus,
alleging that the IPRA request was wrongfully denied. The
district court determined that the Attorney General’s Office
violated IPRA by denying the request. Plaintiff requested
damages consistent with the damages allowed under
IPRA’s provision governing the timeliness of responses.
The district court awarded per diem damages and costs,
and the Attorney General appealed. The Court of Appeals
determined that the per diem damages that are available
under the provision governing the timeliness of responses
are not available under the IPRA provision governing the
wrongful denial of requests. Both parties appealed and
the Supreme Court granted certiorari.
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The Supreme Court first looked to the language of
the IPRA provision governing wrongful denial, Section
14-2-12, to determine what damages are permissible.
Recognizing that the plain language of the provision is
not helpful on this issue because Section 14-2-12(D) only
provides that “the court shall award damages,” the Court
turned its analysis to the three types of damages that are
generally available. First, the Court discussed punitive
damages. The Court held that punitive damages are not
recoverable under Section 14-2-12 because such damages
would only punish the taxpayers, rather than the Attorney
General’s Office, and are already barred in tort and contract
claims against state entities. Second, the Court held
that IPRA authorizes compensatory damages, costs, and
attorney’s fees for wrongful denial of requests. The Court
reasoned that obtaining the documents requested should
be adequate compensation for the requesting party, and

if it is inadequate, the requesting party may seek actual
damages, attorney’s fees, and costs. In this case, Plaintiff
was not entitled to attorney’s fees because he was pro se.
Additionally, Plaintiff was not entitled to compensatory
damages because he failed to produce any evidence of
actual damages. Furthermore, Plaintiff is not entitled to
nominal damages because Section 14-2-12 provides for
compensatory damages—thereby obviating the need for
nominal damages. As a result, the Court reversed and
remanded to the district court for further proceedings.

DVDs for self-study continuing education
are now available!
VISIT OUR ONLINE DVD CATALOG - www.nmdla.org
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