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A Message From The President
By Richard M. Padilla, Esq.
O’Brien & Padilla, P.C.

Dear NMDLA Members:

In order to continue to move the DLA forward, the DLA seeks
your cooperation:

I am very honored to be the 2014
Defense
Lawyers
Association
President. It is an exciting time.
Under past leadership, the DLA
has gained momentum in the
recruitment of members to the
Association, offering top-notch
seminars, providing informative
quarterly issues of Defense News,
helping members share information about current legal
issues at member luncheons and continuing to provide
information about verdicts from around the state that impact
the evaluation of our own cases. The current Board seeks to
build on this momentum.

1. Encourage all members of your firms to become DLA 		
members;
2. Encourage members of your firms to contribute to the
DLA Editorial Board by helping to write an article in the
next year;
3. Contribute ideas or suggestions to improving the DLA;
4. Share trial verdicts with other members through the 		
DLA website;
5. Attend DLA seminars; and
6. Offer your time as a speaker at a DLA defense seminar.
The DLA has exciting events planned for 2014. Look for
registration announcements for -

First, as a voluntary organization, the DLA cannot thrive
without the substantial contributions of time and effort from
its members. I would like to recognize a few of these members:

March 14th - Luncheon and CLE on same-sex 		
marriage and employment law
June - Defense Trial Academy: Basic Skills

Jean Gibson – DLA Executive Director – Jean has
done a fantastic job in leading the organization and
providing the DLA board all the information it needs to
make informed decisions.

August - Women in the Courtroom V
October 3rd - Annual Meeting Luncheon, Awards
and CLE

Bryan Evans – Immediate Past DLA President –
Bryan has been a long standing member whose strong
leadership was key to a very strong year for the DLA in
2013.

December 5th - 2014 Annual Civil Rights Seminar
I hope to meet with new and existing members over the next
year. If you need to discuss any matter with me, please email
me at rpadilla@obrienlawoffice.com. On behalf of the DLA
Board, we wish you and your firms a very successful 2014!

Vice President – Sean Garrett – Sean epitomizes
class and competence. He will make an excellent DLA
president.
Treasurer – Lorena Olmos -- A highly intelligent
individual whose insight will enhance DLA leadership.

Richard M. Padilla
O’Brien & Padilla, PC
2014 NMDLA President

The current DLA Board – The dedication of these
persons to the DLA membership is immeasurable.
The DLA Editorial Board – These individuals have
given substantial time writing articles for The Defense
News. Their efforts deserve special appreciation.
All persons who contributed their time and talent
to DLA sponsored events in the past year - Your
contributions were greatly appreciated.
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Sunnyland Farms, Inc. v. Central
N.M. Elec. Coop., Inc.:
The Dark Side of Settlement
By Alicia M. Santos, Esq.
O’Brien & Padilla, P.C.

The collateral source rule and the rule against double
recovery are two, often competing, public policy
considerations that impact tort cases in New Mexico. The
rule against double recovery dictates that plaintiffs may
not receive compensation twice for the same injury. See,
Hale v. Basin Motor Co., 1990-NMSC-068, ¶ 20, 795 P.2d 1006,
1012 (providing “New Mexico does not allow duplication
of damages or double recovery for injuries received.”); see
also, Hood v. Fulkerson, 102 N.M. 677, 699 P.2d 608 (1985);
and Industrial Supply Co. v. Goen, 58 N.M. 738, 276 P.2d 509
(1954). In contrast, the collateral source rule provides that
compensation received from a collateral source—i.e., a
source not affiliated with the defendant—does not operate
to reduce damages recoverable from the defendant. Trujillo
v. Chavez, 76 N.M. 703, 708, 417 P.2d 893, 897 (1966).

Sunnyland subsequently sued CNMEC in contract and
tort for damages resulting from the fire. After a bench trial,
the trial court found CNMEC liable both in contract and in
tort. Id. ¶7. The trial court reduced the damages in tort
by 80% to account for Sunnyland’s comparative fault, but
it also awarded Sunnyland almost $21.4 million in contract
damages. Id.
At the time of the fire, Sunnyland was insured by West
American Insurance Company (West American), which paid
Sunnyland approximately $3.2 million. Id. ¶45. Originally,
West American was a plaintiff in the action against CNMEC.
Id. CNMEC settled with West American prior to the start
of trial. Id. As part of the settlement agreement, West
American assigned its $3.2 million subrogation lien against
Sunnyland to CNMEC. Id. After CNMEC was found liable
to Sunnyland, it sought to offset the damages awarded
against it by the amount of the subrogation lien it acquired
from West American. Id. The trial court allowed the offset.
Id. The Court of Appeals upheld the trial court’s ruling.
Sunnyland Farms, 2011-NMCA-049, 255 P.3d 324

In Sunnyland Farms, Inc. v. Central N.M. Elec. Coop.,
Inc., the New Mexico Supreme Court examined whether
a subrogation right assigned to the defendant by the
plaintiff’s insurer remains a collateral source, such that the
defendant cannot offset the amount of the subrogation
claim against the damages it owes to the plaintiff. 2013NMSC-017, ¶ 51, 301 P.3d 387, 401. The Supreme Court
held that because subrogation is an equitable remedy
that must be exercised by a blameless party, a defendant
cannot offset the subrogation amount against the damages
it owes the plaintiff. Id. ¶¶ 53-54. The Supreme Court’s
ruling strengthens the collateral source rule and weakens
the rule against double recovery, while at the same time
discouraging settlements.

Sunnyland appealed to the New Mexico Supreme Court
arguing that the offset violates the collateral source rule
and the public policy of New Mexico. 2013-NMSC-017,
¶45. While the Supreme Court did not specifically address
whether such an offset violates the collateral source rule, it
did hold that the offset was not valid as a matter of public
policy. In so holding the Supreme Court stated:
[S]ubrogation is not truly a right, but an equitable
remedy. ‘Subrogation, whether created by
contract or by operation of law, is an equitable
remedy and equitable principles control its
application. The remedy is for the benefit of
one secondarily liable who has paid the debt
of another and to whom in equity and good
conscience should be assigned the rights and
remedies of the original creditor.’ The question
is whether the principles of equity permit a

On September 9, 2003, Sunnyland Farms’ (Sunnyland)
employees welding near flammable materials started a
fire that consumed Sunnyland’s packhouse and operations
building. Id. ¶5. The day before the fire, Central New
Mexico Electrical Cooperative (CNMEC) shut off electrical
services to Sunnyland due to nonpayment. Id. ¶4. Because
Sunnyland’s well pump operated on electricity, neither
Sunnyland’s employees nor firefighters were able to access
water to quench the fire. Id. ¶5
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The Dark Side of Settlement

insurers’ previous payments to the plaintiff, nor
the defendant’s payments to the insurers at the
time of settlement, will offset the damages that
the defendant must pay to the plaintiff.

Continued from Page 4
defendant to assert a right of subrogation that
it acquires from the plaintiff’s insurer. We hold
that they do not. We recognize that ‘[t]he person
asserting the right to subrogation must be
without fault.’

Id. ¶55.
The Supreme Court’s holding in Sunnyland may have
a multitude of ramifications for defendants and their
insurers. For example, where the plaintiff’s insurer pays
the plaintiff’s property damages and then subrogates
against the defendant’s insurer, and the defendant’s
insurer settles the subrogation claim, the property damage
claim against the defendant is generally considered to be
extinguished. This is a common scenario in automobile
accident cases. However, under the new Sunnyland rule,
the defendant would be liable for the plaintiff’s property
damage regardless of whether he, or his insurer, settled the
plaintiff’s insurer’s subrogation claim. In effect, the plaintiff
would receive compensation for his property damage from
both his insurer and the defendant.

Id. ¶¶53-54 (emphasis added) (internal citations omitted).
Because CNMEC did not contest the trial court’s findings
that it was negligent and breached its contract with
Sunnyland, the principles of equity and justice require it to
pay Plaintiff’s full damages, regardless of whether or not it
stepped into the shoes of the collateral source by contract.
Id. ¶54.
Practitioners should be mindful of the Sunnyland rule
when advising clients on settlement agreements in cases in
which the plaintiff has a collateral source of compensation.
After holding that a defendant could not offset damages
awarded against it by settling the subrogation claim of the
plaintiff’s insurer, the Supreme Court declared:

The same result could occur if the plaintiff’s insurer paid
part of the plaintiff’s medical expenses and then asserted
a subrogation claim against the defendant. The defendant
would be on the hook for all of the plaintiff’s medical
expenses, even if he, or his insurer, settled the subrogation
lien. As the full effect of Sunnyland comes to light,
settlements among defendants and subrogated insurers
will be quelled, contrary to the public policy of New Mexico
encouraging settlements.

[o]ur holding does not prevent a defendant
from settling with the plaintiff’s insurance
company, but it does mean that the defendant
will not be able to exercise any subrogation
lien that it acquires as part of that settlement.
The defendant should settle with the plaintiff’s
insurers with the full knowledge that neither the

Thank You Firm Contributors
Butt Thornton & Baehr P.C.
Civerolo, Gralow, Hill & Curtis, P.A.
Gallagher, Casados & Mann, P.C.
Mason & Isaacson, PA
Montgomery & Andrews, P.A.
To be recognized for annual contributions, contact nmdefense@nmdla.org
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For Those of You Scratching Your Head
Over Double Costs Awarded in Estate of
Lajeuenesse v. Board of Regents…
Good News!
By Erica R. Neff, Esq.
O’Brien & Padilla, P.C.

The recent Court of Appeals decision of Estate of
Lajeuenesse v. Board of Regents initially caused some
confusion due to a suggestion that the plaintiff had been
awarded double costs after obtaining a judgment that
was more favorable than the defendants’ pre-trial offer
of settlement under Rule 1-068. 2013-NMCA-004. This
confusion was caused by language in the introductory
paragraphs of the opinion indicating that the defendants
had made a Rule 1-068(A) offer of settlement of $350,000.
E.g., Estate of Lajeuenesse, 2013-NMCA-004, ¶ 3 (“Defendants
made an offer of settlement…”) and ¶ 4 (“With respect to
Defendants’ offer of settlement…”) (emphasis added).
Indeed, even the Lexis Case Summary Overview states,
“The district court did not err in granting plaintiff double
costs accumulating from the date the providers filed the
offer of settlement, N.M. R. Ann. 1-068(A), as costs had to be
calculated from the date of the offer.” On the other hand,
the opinion also mentions an offer of settlement made
by the plaintiff. E.g., Estate of Lajeuenesse, 2013-NMCA004, ¶ 2 (explaining that one issue on appeal was the
accumulation of costs from the date of filing of the offer of

settlement, rather than from the expiration of the period
“for Defendants” to respond to the offer of settlement) and
¶ 27 (“The jury’s verdict exceeded the offer of judgment
Plaintiff had extended to Defendants prior to trial under
Rule 1-068(A) . . .”).
As we know from the language of Rule 1-068, an award
of double costs is only available where a claimant’s offer
of settlement is not accepted and the judgment finally
obtained by the claimant is more favorable than the offer.
Thus, a plaintiff’s award of double costs based upon a
defendant’s offer of settlement has no express basis in
Rule 1-068. Given the conflicting references to offers of
settlement made by the parties, and the award of double
costs that resulted from one or more such offers, we sought
to clarify this issue with counsel on the case.
Counsel for both the plaintiff and the defendants have
confirmed that the plaintiff’s Rule 1-068 offer of settlement
was the basis for the award of double costs. As such, there
appears to be no change in the application or effects of
Rule 1-068 as it applies to defendants’ offers of settlement.

Join the NMDLA Board of Directors

The NMDLA seeks interested defense lawyers to serve on
its board of directors. If you would like to be considered for
a board position, please send a letter of interest to
NMDLA Board President, Richard Padilla at
rpadilla@obrienlawoffice.com
Richard Padilla, NMDLA President
6000 Indian School Rd NE, Ste 200
Albuquerque, NM 87110-4179
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A Hedonic Damage Primer
By Gene A. Trevino, Ph.D.
Forensic Economist, Business Appraiser
Economic Evidence

In jurisdictions where they are permitted, hedonic
damages are sought as compensation for the loss of “the
value of human life” in wrongful death cases or for the loss
of “the enjoyment of life” in personal injury cases. Hedonic
damages emanate from the theoretical concept of the value
of a statistical life (VSL), which is used by governmental
agencies such as the Environmental Protection Agency in
determining amounts to be expended to improve public
safety. Although the acceptance of hedonic damages
as a measure of compensatory damages has not been
overwhelming, there are a handful of states, such as New
Mexico, that allow plaintiffs to raise the issue of hedonic
damages through the testimony of an economist. The
objective of this primer is to provide an overview of
hedonic damages as an element of compensatory
damages in wrongful death and personal injury litigation,
the methodologies used to derive values of a statistical
life, and a survey of selected New Mexico cases regarding
hedonic damages.

value of statistical life studies is that they calculate the
value of life based on small changes in mortality risk.
As one can discern, it is quite a stretch to equate a
small reduction in mortality risk to the value of a human
life. The remainder of this section will discuss some of
the shortcomings of the VSL methodology. The first
shortcoming of hedonic damages is that people don’t
purchase life-saving products based on risk reduction
statistics. For example, most people do not realize that
purchasing a given product will reduce their risk of
death by a certain percentage. The purchase of such
devices may be indirect, for example the cost of air bags
are included in the price of an automobile. Moreover,
people may purchase a smoke detector in order to receive
more favorable insurance rates. One cannot assume that
consumers purchase life-saving products with knowledge
of the reduction in mortality risks, nor that they rationally
determine a price for reducing those risks.
The methodology used to determine VSL is premised on
the assumption that a constant positive linear relationship
exists between risk reduction and price. In other words,
consumers should be willing to pay more for products
that provide greater risk reduction. If this assumption
were true, automobile manufacturers would produce cars
with more safety features and consumers would willingly
pay for them. In reality, a truly safe car would be costprohibitive to manufacture because consumers would not
be inclined to pay for extra safety features. This flawed
assumption of linearity can be demonstrated with an
example of compensating wage differentials. For example
an employer may have to offer a prospective employee
an extra $1.00 an hour to work at a job with a 1 in 10,000
chance of death. Given the remote chance of death the
worker will most likely accept the additional $1 per hour
of hazard pay. The linear assumption breaks down with
higher levels of risk. If the risk of death was 9,999 in 10,000
a worker would not accept the job no matter how much
extra he would be paid.

Value of Statistical Life
The value of a statistical life is calculated based on
what economists call revealed preference studies. These
studies equate the price consumers pay for risk reducing
products such as smoke detectors and airbags with the
corresponding statistical reduction in risk of death in
order to calculate the implied value of a statistical life. For
example assume that a life saving device costs $500 and
it will statistically reduce one’s chance of death by 1 in
10,000. In essence a group of 10,000 persons will each pay
$500 in order to save one of their lives. Premised on this
rationale the implied value of a statistical life is $5,000,000
(10,000 * $500) or [$500 / (1/10,000)]. These types of
studies are known as willingness-to-pay studies. Other
studies examine compensating wage differentials, i.e., the
premium employers must pay workers as an incentive to
accept dangerous jobs. The common denominator in all
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A Hedonic Damage Primer

damages are presented is to calculate an annual value of life
by dividing an average VSL by the average age of a person
in the United States. This annual value is then projected
for the remainder of the decedent’s life expectancy. The
application of hedonic damages in personal injury cases
is relatively more tenuous than in wrongful death cases.
In personal injury cases plaintiff economists attempt to
use VSL as a proxy for the enjoyment of life. The VSL is
then adjusted based on the testimony of a mental health
professional or some type of well-being measure. When VSL
estimates are used as a basis for measuring the enjoyment
of life, it is implicitly assumed that everyone enjoys the
same quality of life. One cannot compare the quality of
life of a suicidal manic depressant to that of a healthy
productive person with a sound mind, who would have two
very different perceptions about the value of their lives. A
plaintiff will fall into one of the many gradations between
these two states of mind which cannot be observed by VSL
studies.

Continued from Page 8
The VSL methodology implicitly assumes that persons
are homogenous, which is not true. The VSL is applied to all
persons without regard to their age or health status, which
makes these estimates inapplicable to a specific individual.
This is especially true for infants and children who do
not purchase life-saving products or work at dangerous
jobs. Using the VSL methodology a young child would
be worth the same amount as an elderly person. In 2004,
the Bush Administration attempted to reduce the VSL 38%
for persons over age 70. Although this never happened,
the Environmental Protection Agency reduced the value
of life to $7 million from $7.9 million. In 2009, under the
Obama Administration, the value of life of $7.9 million was
reinstated (Borenstein, 2011).
Further, VSL derived from studies of compensating
wage differentials based on dangerous jobs do not apply to
the general population. These studies involve sub-groups
in dangerous occupations such as coal miners. These subgroups may have different attitudes towards risks than the
general population of the United States. Many members
of these sub-groups may accept these dangerous jobs
due to the lack of alternative employment opportunities
or financial necessity. Moreover, some members of these
subgroups have a proclivity to work at dangerous jobs. An
example would be military pilots who enjoy the challenges
of their chosen careers despite the risk of potential death.

VSL studies are used by governmental agencies because
their decisions affect the general population of the United
States. In this context the VSL are used as a proxy for the
value of a statistical human life drawn from the general
population. The VSL studies were never intended to be
used as a measure of compensatory damages because they
cannot be applied to a specific person.
Technically, VSL studies do not measure the value of a
statistical life but rather the value consumers place on the
small reductions of mortality risks, which do not equate to
certain death.

There is a large variance in studies that purport to
measure the value of a statistical life. The value of a
statistical life ranges from a low of $4 million to a high
of $10 million (Kniesner, Viscusi, & Ziliak, 2012). Because
there is no one universal VSL most users of these data rely
on averages. Given the large variances in the VSL studies
the reliability of these values is questionable.

In death cases it is the economic benefits that would
have accrued to either the decedent’s survivors or the
decedent’s estate that is the relevant measure of economic
damages. In an economic sense hedonic damages fail to
compensate both parties. When a decedent’s survivors are
the recipients of economic damages, the relevant elements
of economic loss would be lost income, less personal
consumption, and services provided by the decedent.
Hedonic damages represent a windfall to the survivors
because they would not have received any such monetary
benefits had the decedent lived. When economic benefits
that would have accrued to the estate of the decedent
are the relevant measure of economic damages, hedonic
damages also represent a windfall because the estate
would not have received any such monetary benefits had
the decedent lived.

Value of Statistical Life and Compensatory Damages
Hedonic damages are not generally accepted in
the forensic economic community. In a 2012 survey of
practicing forensic economists, 96.4% of the respondents
stated that they had not provided an opinion regarding
hedonic damages in the past five years (Slesnick, Luthy, &
Brookshire, 2013). Despite the lack of general acceptance
and the shortcomings of the VSL methodology some
jurisdictions continue to allow economists to testify to
hedonic damages in personal injury and wrongful death
cases.

Economists are able to quantify different elements of
economic loss because of the existence of market based
equivalents. For example economists are able to quantify
household services because there is a market for such
services. In Michigan Cent. R.R. Co. v. Vreeland, 227 U.S.
59, 33 S.Ct. 192, 57 L.Ed. 417 (1913), the United States
Supreme Court stated that a pecuniary loss is one that can
be measured by a market standard and does not include an

In wrongful death cases hedonic damages are generally
presented in two ways. The first way is to present the VSL
studies and calculate an average as a benchmark for the
value of the decedent’s life. The second way hedonic
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this double counting can be significant. Hedonic damage
awards may also constitute double counting of general
damages, such as pain and suffering, and punitive damages
if they are awarded as a deterrent to undesirable behaviors.

Continued from Page 9
inestimable loss. Because there is no market for human life,
or the enjoyment of life, it is impossible to quantify these
values. The reason that there is no market for human life
is that it is impossible to compensate a dead person. In
the context of a wrongful death case, it is impossible to
compensate the decedent because he is dead. The only
relevant losses are the monetary amounts that would have
accrued to the decedent’s survivors and/or the decedent’s
estate.

Hedonic Damages in New Mexico
In New Mexico, economists are typically permitted
to testify to VSL research and the concept of the value of
human life stopping short of testifying to a specific dollar
value for a decedent or a plaintiff in a personal injury case.
Although economists are permitted to discuss hedonic
damages, court rulings have been inconsistent.

Hedonic damages are usually presented in conjunction
with more orthodox economic damages such as lost
earnings. When hedonic damages are presented in
conjunction with lost earnings and household services,
an award may constitute double counting. The purported
value of human life already encompasses the inherent
productive value of the decedent. If a jury were to award
monies for the decedent’s lost earnings and household
services in addition to hedonic damages, such an award
would constitute double counting. For a high wage earner

Defense News

In 1994, the New Mexico Supreme Court ruled in Romero
v. Byers that an economist could testify about hedonic
damages in wrongful death cases. 1994-NMSC-031, 872
P.2d 840. One year later in Sena v. New Mexico State Police,
the New Mexico Court of Appeals allowed hedonic damage
testimony in personal injury cases. 1995-NMCA-003, 892
P.2d 604. Subsequent to these two decisions, in the past
decade, hedonic damage testimony has been more closely
scrutinized, which was most likely attributable to the
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Although the foregoing cases dealing with hedonic
damage testimony is not exhaustive, it does reveal that
the courts have been inconsistent in ruling regarding the
admissibility of hedonic damage testimony.

Continued from Page 10
Daubert, General Electric, and Kuhmo Tire trilogy governing
the admissibility of expert testimony. See Daubert v. Merrell
Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S.Ct. 2786
(1993); General Electric Co. v. Joiner, 522 U.S. 136, 143, 118
S.Ct. 512 (1997); and Kumho Tire Co., Ltd. v. Carmichael, 526
U.S. 137, 119 S.Ct. 1167 (1999).

Conclusion
Hedonic damages proffered by plaintiffs in wrongful
death and personal injury cases are rooted in the value
of statistical life literature used by government agencies
in examining the costs and benefits of public safety
expenditures. These decisions affect the general public
and not a specific person as in the case of compensating a
decedent’s survivors. The willingness-to-pay studies used
as a basis for the value of human life are based on small
ex-ante reductions of risk that are irrelevant as a measure
of the ex-post compensation to a decedent’s survivors
or estate. Although New Mexico allows economists to
testify to the nature of hedonic damages and proffer
dollar values for the value of human life, court rulings
regarding the admissibility of hedonic damages have not
been consistent. Given the inconsistent court rulings
regarding the admissibility of hedonic damage testimony
coupled with the inappropriate application of the value of
a statistical life literature to personal injury and wrongful
death litigation, it would behoove defense counsel to
object to hedonic damage testimony proffered by plaintiff
economists.

In McGuire v. City of Santa Fe, the United States District
Court for the District of New Mexico excluded proposed
expert testimony on hedonic damages because it did not
meet the Daubert standard for admissibility, particularly
in light of the court’s belief that hedonic damages are
not a proper element of damages in an employment
discrimination suit. . 954 F.Supp. 230 (D.N.M. 1996).
Specifically, the court cited the lack of general acceptance
of hedonic damages and the absence of a known error rate.
McGuire was a personal injury case in which a psychologist
attempted to offer a basis for reduced enjoyment of life
and the economist then converted those opinions into the
value of lost enjoyment of life.
In Couch v. Astec Industries, Inc., the plaintiff’s economist
was permitted to explain the “concept” of the value of
statistical life and to provide a “range of value” used by
government agencies. 2002 -NMCA- 084, 53 P.3d 398. This
decision set the general parameters for hedonic damage
testimony in New Mexico.
In Jaramillo v. Gardiner, the defendants argued that
the hedonic damages proffered in Couch v. Astec Industries
case were not subjected to a Daubert challenge. Jaramillo
v. Gardiner, D-101-CV-2003-01190, First Judicial District,
County of Santa, State of New Mexico. After considering the
defendant’s arguments, the proposed hedonic damages
were excluded due to a lack of scientific basis and because
they would not be helpful to the jury.
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Same Sex Marriage in New Mexico:
Implications of Griego v. Oliver in the
Employment Context
By Megan T. Muirhead, Esq.

Modrall, Sperling, Roehl, Harris & Sisk, P.A.
recognized under state law for purposes of marriage in the
State where the employee resides, including common law
marriage and same-sex marriage.” Now that New Mexico
recognizes same sex marriages, employers will be required
to offer FMLA leave to same sex spouses.

On December 19, 2013, the New Mexico Supreme Court
issued its decision in Griego v. Oliver, ___NMSC___, 2013
WL 6670704. New Mexico followed the growing number
of states allowing same sex marriages and held “the
State of New Mexico is constitutionally required to allow
same-gender couples to marry and must extend to them
the rights, protections, and responsibilities that derive
from civil marriage under New Mexico law.” Id. at ¶ 6. In
response to this ruling, employers may need to review their
handbooks and policies to make sure that their internal
procedures comply with this law. At a minimum, below are
three things every employer should consider with regard
to the potential effects of the Supreme Court’s decision:
1.

3.

The New Mexico Human Rights Act (NMSA 1978, §§ 281-1, et seq.) makes it unlawful for an employer with 15 or
more employees to discriminate in conditions or privileges
of employment against any person on the basis of sexual
orientation. Section 28-1-7(A) states that it is an unlawful
discriminatory practice for:
an employer, unless based on a bona fide
occupational qualification or other statutory
prohibition, to refuse to hire, to discharge, to
promote or demote or to discriminate in matters
of compensation, terms, conditions or privileges
of employment against any person otherwise
qualified because of race, age, religion, color,
national origin, ancestry, sex, physical or mental
handicap or serious medical condition, or, if
the employer has fifty or more employees,
spousal affiliation; provided, however, that 29
U.S.C. Section 631(c)(1) and (2) shall apply to
discrimination based on age; or, if the employer
has fifteen or more employees, to discriminate
against an employee based upon the employee’s
sexual orientation or gender identity.

IRS

On September 23, 2013, the United States Department
of Treasury and the Internal Revenue Service ruled that “[f ]
or Federal tax purpose, the terms ‘spouse,’ ‘husband and
wife,’ ‘husband,’ and ‘wife’ include an individual married
to a person of the same sex if the individuals are lawfully
married under state law, and the term ‘marriage’ includes
such a marriage between individuals of the same sex.”
Revenue Ruling 2013-17. This means, for example, that for
tax year 2013 and going forward, same-sex spouses must
file using a “married filing separately” or “joint” filing status.
In light of New Mexico’s Supreme Court recognition of
same sex marriages, employers in New Mexico (or any state
recognizing same-sex marriages) need to make sure their
employee benefits such as healthcare cafeteria plans apply
to same-sex spouses.
2.

NMSA 1978, § 28-1-7 (A) (as amended).

FMLA

There is some risk of a Human Rights claim under New
Mexico law whenever an employer declines to treat a samesex couple with a marriage certificate as they would other
married couples. One way in which such discrimination
could occur is if an employer asks same-sex couples to
produce documentation or proof of marriage but does not
ask the same of heterosexual couples.

The Family Medical Leave Act (FMLA) (29 U.S.C. §§
2601, et seq.) allows an eligible employee to take up to 12
workweeks of FMLA leave in a 12-month period to care for
the employee’s spouse who has a serious health condition.
29 U.S.C. § 2612(a)(1)(C). The Department of Labor issued
guidance in Fact Sheet #28F, which states that under the
FMLA “[s]pouse means a husband or wife as defined or
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How to Use Federal Law to Defend
Federal Claims in State Court
(and How to Work Federal Law into State
Contract Claims)
By Mark D. Standridge, Esq.
Jarmie & Associates

Say you find yourself defending a client against a
complaint containing both federal and state law claims
that was filed in New Mexico state district court. You have
amassed a wealth of Tenth Circuit cases that support your
defenses to the plaintiff’s federal claims. Ideally, you would
like to remove the case to federal court. However, for
some reason (e.g., your client got you the complaint after
the removal deadline, or a co-defendant was unwilling or
unable to consent to removal), you cannot get the case
removed. Is all of that wonderful Tenth Circuit authority
that you have at your disposal wasted? Is New Mexico state
case law the only binding authority that you can look to?
The answer to both questions should be an emphatic “no,”
particularly under a recent decision of the New Mexico
Supreme Court.

464, 467-68 (10th Cir. 1972) (“the vindication of federal civil
rights guaranteed by the Constitution is peculiarly subject
to federal substantive law”). Under New Mexico law, a
state court must “filter” the facts of a given case presented
through the applicable substantive law-if the court is
hearing a federal claim, then the facts must be viewed in
light of the substantive federal law governing that claim.
See Romero v. Philip Morris, Inc., 2010-NMSC-035, ¶ 11, 148
N.M. 713, 242 P.3d 280 (using federal antitrust law as the
“filter” through which the summary judgment standard
was applied).
As a matter of common sense, one would think that
the “applicable substantive law” in a state case involving
federal claims would include the case law of the federal
circuit in which the state sits. However,
the vast majority of state appellate
courts hold that they are not bound by
the opinions of the federal circuits in
which they sit, even on issues of federal
law. See, e.g., Caperton v. A.T. Massey
Coal Co., Inc., 690 S.E.2d 322, 356 (W.Va.
2009) (“[i]t is generally acknowledged
that ‘the lower federal courts do not
have appellate jurisdiction over the
state courts and their decisions are
not conclusive on state courts, even
on questions of federal law’”) (quoting
State v. Robinson, 82 P.3d 27, 30 (Mont.
2003)); Cash Distrib. Co., Inc. v. Neely, 947
So.2d 286, 292 n. 5 (Miss. 2007) (“state
supreme courts are not duty-bound
to follow a federal court of appeals’
interpretation of federal law”); State v.
Montano, 77 P.3d 1246, 1247 n. 1 (Ariz.
2003) (Arizona Supreme Court finding

No matter what court you find
yourself in, it should be a fairly obvious
proposition that federal substantive
law controls federal claims (and the
defenses thereto).
See generally
Kennedy v. Dexter Consol. Schs., 1998NMCA-051, ¶¶ 51, 65, 124 N.M. 764,
955 P.2d 693, rev’d in part on other
grounds, 2000-NMSC-025, 129 N.M.
436, 10 P.3d 115. Both Tenth Circuit
and New Mexico case law recognize
that, for example, a Section 1983 civil
rights action is subject to federal (not
state) remedies and is governed by
federal substantive law. See Johnson
v. Lally, 1994-NMCA-135, ¶ 8, 118 N.M.
795, 887 P.2d 1262 (citing SHELDON
II. NAHMOD, CIVIL RIGHTS AND CIVIL
LIBERTIES LITIGATION § 4.03, at 275
(3d ed. 1991)); Martin v. Duffie, 463 F.2d
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courts on issues of federal law. See Skidgel v. Hatch, 2013NMSC-019, ¶¶ 15-16, 301 P.3d 854 (citing U.S. Const. art. VI,
cl. 2). In Skidgel, a unanimous New Mexico Supreme Court
found that, “as a matter of federal constitutional law,” a
Tenth Circuit opinion issued in 1989 “effectively overruled”
a previous state Supreme Court decision regarding the
retroactive interpretation of New Mexico’s parole eligibility
laws. See id.

Continued from Page 14
it was not bound by the Ninth Circuit’s interpretation of
the United States Constitution); Stratos v. Dep’t of Pub.
Welfare, 439 N.E.2d 778, 787 n. 8 (Mass. 1982) (Supreme
Judicial Court of Massachusetts finding that although
the calculation of an award under 42 U.S.C. § 1988 was
governed by federal law, it was not bound to follow the
method adopted by the First Circuit); Lincoln Elec. Sys. v.
Neb. Pub. Serv. Comm’n, 655 N.W.2d 363, 371 (Neb. 2003)
(Nebraska Supreme Court noting that while state courts are
bound by the United States Supreme Court’s interpretation
of federal law, they are not bound by circuit courts’
interpretations); Commonwealth v. Cross, 726 A.2d 333, 338
n. 4 (Pa. 1999) (Pennsylvania Supreme Court holding that
it was not bound by Third Circuit decisions interpreting
United States Supreme Court jurisprudence); Lundborg v.
Keystone Shipping Co., 981 P.2d 854, 862-63 (Wash. 1999)
(Washington Supreme Court refusing to follow Ninth
Circuit’s interpretation of federal maritime law issue); but
see Ex parte Gurganus, 603 So.2d 903, 906 & n.2 (Ala. 1992)
(noting that Alabama Supreme Court “has consistently
held that it is bound by the interpretation placed on a
federal statute by a federal appeals court charged with the
responsibility of construing that statute”).

Thus, under the New Mexico Supreme Court’s recent
decision in Skidgel, as well as prior Supreme Court and
Court of Appeals cases finding that federal substantive
law controls the course of federal claims, a defendant
in state district court should be able to rely on Tenth
Circuit jurisprudence as binding authority in support of
its defenses. For example, in a Section 1983 case filed in
state court where there is a dispute as to some element
of the plaintiff’s claim, United States Supreme Court and
Tenth Circuit case law should govern the state court’s
analysis of whether or not the plaintiff has stated or can
produce evidence of that element. As noted above, federal
substantive law also controls the remedies available under
federal claims, even when filed in New Mexico state court.
In any event, federal substantive law (and Tenth Circuit
case law in particular) is the “filter” through which a district
court—state or federal—must render a decision on federal
claims.
There is another potential application for the abovecited New Mexico cases regarding the binding nature
of federal law: claims arising under a contract. Many
contracts contain an “Applicable Law” clause specifying
that the laws of the State of New Mexico shall govern the
contract. Say you have a case where your client is a party
to such a contract, and the other party files suit against
your client, alleging not only breach of contract but some
federal cause of action arising out of the contract. In
response to your invocation of Tenth Circuit precedent
on the plaintiff’s federal claim, plaintiff claims that the
contract specifically provides that “[t]he laws of the State
of New Mexico shall govern this Agreement,” and thus, that
only New Mexico state appellate cases bind the trial court’s
rulings on plaintiff’s claims arising out of the contract.
Again, under the Kennedy, Johnson, Romero and Skidgel
cases cited above, the law of New Mexico specifically
recognizes that federal substantive law must control the
course of plaintiff’s federal claims—as such, no matter
what the source of the claim is, if it is brought under federal
law, then the decisions of the Tenth Circuit are binding as a
matter of New Mexico law.

State appellate courts within the Tenth Circuit have
also asserted that they are not bound by the Circuit’s
decisions. See, e.g., People v. Dunlap, 975 P.2d 723, 748
(Colo. 1999) (Colorado Supreme Court explaining it was
not bound by Tenth Circuit’s interpretation of federal
constitutional requirements); Hollaway v. UNUM Life Ins.
Co. of America, 2003-OK-090, ¶ 15, 89 P.3d 1022, 1027
(“[a]lthough the trial court here might normally consider
itself bound by the Tenth Circuit’s pronouncement … we
are not so constrained”). At one time, this was the New
Mexico Supreme Court’s approach as well. See Dunham
v. Walker, 1955-NMSC-089, ¶ 15, 60 N.M. 143, 288 P.2d 684
(noting that Tenth Circuit opinion was not binding on state
appellate court). Even then, while the state Supreme Court
did not recognize Tenth Circuit decisions as binding, Tenth
Circuit opinions were given particular weight if they were
written by former New Mexico judges or attorneys. Soto v.
Vandeventer, 1952-NMSC-064, ¶¶ 15, 28-29, 56 N.M. 483,
245 P.2d 826 (circuit opinion written by federal judge who
was a former New Mexico attorney and District of New
Mexico judge, and joined in by judge who was a former
New Mexico attorney and New Mexico Supreme Court
Justice, was “entitled to great weight” in consideration
of case before the Supreme Court). However, in a recent
opinion, the New Mexico Supreme Court appears to have
reversed course on this issue, and has explicitly held
that, under the Supremacy Clause of the United States
Constitution, Tenth Circuit case law binds New Mexico
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Finally, a defendant may be able to use these cases to
defeat a motion to remand where a federal claim arises out
of a contract case. In the example discussed above, the
plaintiff filed both state and federal claims based upon a
written contract with an “Applicable Law” clause specifying
that New Mexico law governs the contract. Naturally, the
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contract claim does not require remand where the plaintiff
also purports to sue under federal law for a claim arising
out of that contract, particularly where New Mexico case
law recognizes that federal substantive law controls the
course of a plaintiff’s federal claims.1

Continued from Page 15
defendant removes the case to federal court—and just as
naturally, the plaintiff moves to remand, arguing that the
“Applicable Law” clause operates as a waiver of the right
to remand. Of course, under Tenth Circuit law, a party’s
waiver of its right to remove an action to federal court,
contractual or otherwise, “must be clear and unequivocal.”
See, e.g., Milk ‘N’ More, Inc. v. Beavert, 963 F.2d 1342, 1346
(10th Cir. 1992); see also Pine Tel. Co. v. Alcatel-Lucent USA,
Inc., 486 F. App’x. 724 (10th Cir. July 2, 2012) (unpublished).
An “Applicable Law” clause such as the one cited above
is merely a statement that the law of a state applies for
purposes of interpreting the contract. See, e.g., Little
League Baseball v. Welsh Pub. Group, Inc., 874 F.Supp. 648,
655 (M.D. Pa. 1995) (denying motion to remand). It does
not mandate that the contract be interpreted only by a
state court, nor is it a valid waiver of the right to remove.
See generally id. That the law of New Mexico may govern a

1
The author is presently litigating such a matter but has not yet
received a ruling on the plaintiff’s motion to remand: see Pistone v. State of
New Mexico Public Defender Dep’t. No. CV-13-00920 MV/RHS (D.N.M.).
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NMDLA Civil Case Summaries
July - September 2013
State Court Opinions

By John S. Stiff, Esq. and Ann L. Keith, Esq.
Stiff, Keith & Garcia, L.L.C.

to run until the City completely terminated their health
insurance reimbursement payments in 2005. The Court of
Appeals affirmed the district court’s rulings. The Supreme
Court reversed and remanded. On remand, the district
court dismissed the case against the City as to the eight
employees who had retired before 2002. The Court of
Appeals affirmed and reversed in part and remanded the
case.
The Court of Appeals held: (1) the three year statute
of limitations applicable to claims for reduced, and
eventually terminated, health insurance reimbursement
payments, accrued and began to run on the date City
ceased providing coverage under its own plan; (2) the
three year statute of limitations applicable to claims for
reduced reimbursement of premiums began to run on the
date city lowered the amount of reimbursements; (3) the
three year statute of limitations applicable to claims for
cessation of reimbursement of premiums did not accrue
and begin to run until City ceased reimbursing retirees for
the difference between the 50% to 56%; (4) genuine issues
of material fact as to whether City was obliged to continue
reimbursing retirees precluded summary judgment on
claims that City was obliged to reimburse retirees for at
least some amount; (5) any continuing consequence to
retirees in the form of lower reimbursements did not extend
beyond the applicable three year statute of limitations; and
(6) the district court’s denial of the plaintiffs’ motion for
reconsideration did not constitute an abuse of discretion.

Statute of Limitations
NM Bar Bulletin – July 10, 2013
Vol. 52, No. 28
Beggs v. City of Portales,
2013-NMCA-068, 305 P.3d 75.
The opinion originally filed in this case on April 2,
2013, was withdrawn, and this opinion was filed in its
place denying the defendant’s motion for rehearing. The
plaintiffs, retired employees of the City of Portales, brought
suit to recover damages for reduced and eventually
terminated health insurance reimbursement payments
following the City’s decision to no longer reimburse
retired employees for health insurance premiums. The
district court granted summary judgment determining the
plaintiffs’ claims were barred by the three year statute of
limitations because the statute began to run when the City
stopped offering the plaintiffs health insurance coverage
under the City’s group plan and stopped reimbursing the
plaintiffs for 75% of their health insurance premiums. The
retirees argued the statute of limitations did not begin
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Guardian ad Litem/Defamation
NM Bar Bulletin – April 24, 2013
Vol. 52, No. 30
Kimbrell v. Kimbrell,
2013-NMCA-070, 306 P.3d 495,
cert. granted 2013-NMCERT-006, 304 P.3d 426.
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the tort suit as moot based on the release of the mother.
Because the father affirmed the release of the mother in
his response, the Court agreed that the appeal was moot
as to the mother, but denied the motion as to the GAL
because the father’s agreement with the mother did not
render the lawsuit against the GAL moot.

Continued from Page 17
These consolidated appeals arise from a contentious
divorce and child custody case in which a Guardian ad Litem
(GAL) was appointed by the district court pursuant to Rule
1-053.3 NMRA. The parents had one biological child and
three children adopted from Samoa. During three years
of custody proceedings, the father made five attempts
to have the GAL removed, but each motion was denied
by the district court. The father also filed two lawsuits
against the GAL, one in federal court and the other in state
district court. The father also filed complaints against
the GAL with the Disciplinary Board of the New Mexico
Supreme Court. The father also communicated with the
media, the Department of Justice, and the children’s
biological parents regarding his complaints about the
GAL. The father also published his disciplinary complaint
against the GAL on a website that he had created called
“StopCourtAbuseofChildren.com,” which only discussed
the custody case at issue.

Jurisdiction
NM Bar Bulletin – July 31, 2013
Vol. 52, No. 31
Sproul v. Rob & Charlie’s, Inc.,
2013-NMCA-072, 304 P.3d 18.
The third-party plaintiff, a bicycle retailer doing
business in New Mexico, filed suit against a third-party
defendant, a foreign manufacturer of bicycle parts. The
retailer appealed a judgment granting the manufacturer’s
motion to dismiss for lack of personal jurisdiction. The
district court concluded the manufacturer lacked the
constitutionally required minimum contacts with New
Mexico to support personal jurisdiction and, even if
the necessary minimum contacts were established, the
exercise of jurisdiction over the manufacturer would
nevertheless offend traditional notions of fair play and
substantial justice.

The federal lawsuit was summarily dismissed, and
after investigation, the Disciplinary Board determined the
GAL had not engaged in unprofessional conduct and the
complaint was without merit. The district court issued an
order compelling the father to remove from the internet
information he had posted about the GAL because it was
“designed to harass and intimidate the GAL in the exercise
of her duties.” (“The Internet Order”). The district court
also dismissed the separate tort action, which the father
brought on behalf of his eldest daughter against the
mother and the GAL. The district court concluded the
father lacked standing to sue the mother and the GAL. The
father appealed both rulings.

The Court of Appeals reversed and clarified the
standards to be used for evaluating whether a person or
entity is subject to the jurisdiction of New Mexico courts
despite not having been present in the state, either at the
time of the suit or at the time of the alleged injury, and
despite not having consented to the exercise of jurisdiction.
The two-step analysis requires 1) a determination as
to whether the exercise of personal jurisdiction was in
accordance with the requirements of New Mexico’s longarm statute; and, if yes, 2) an examination as to whether
the exercise of personal jurisdiction would offend the
Due Process Clause of the United States Constitution. In
clarifying personal jurisdiction, especially with respect
to the stream of commerce theory, the Court held the
manufacturer had sufficient minimum contacts to subject
it to specific jurisdiction in New Mexico under the standard
set forth in World-Wide Volkswagen Corp. v. Woodson, 444
U.S. 286 (1980). The volume of contacts the manufacturer
had with New Mexico made it reasonable to subject the
manufacturer to personal jurisdiction.

The Court of Appeals affirmed in part and reversed
in part the district court’s dismissal of the tort action and
reversed and remanded the district court’s Internet Order
for specific findings regarding defamation. The Court held
the father had standing to sue the GAL, but the GAL was
immune, in part, from suit. The exception to immunity
involved the father’s allegations, brought on behalf of
the daughter, that the GAL colluded with the mother to
block the daughter’s phone calls to her siblings. The Court
determined, if true, such an action would have exceeded
the scope of the GAL’s appointment, based on the court
orders related to the underlying custody matter. The case
was remanded for findings on that issue. On June 14, 2013,
the Supreme Court issued a writ of certiorari to the Court
of Appeals, which remains pending.

Workers Compensation/Immigration

Meanwhile, the father and mother entered into a
financial settlement agreement regarding the divorce
and father released the mother from all liability, but did
not specifically release the GAL. The mother and GAL
submitted a joint motion to dismiss the father’s appeal on
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NM Bar Bulletin – April 7, 2013
Vol. 52, No. 32
Gonzalez v. Performance Painting, Inc.,
2013-NMCA-021, 303 P.3d 802.
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formed in Texas violated New Mexico public policy as
unconscionable because it was unreasonably one-sided
in that it favored Halliburton in the employment dispute.
Applying New Mexico law to the alleged agreement, the
Court concluded a valid agreement had never been formed
because there was no consideration, as Halliburton could
unilaterally amend or revoke its promise to arbitrate after
a claim had accrued. The Court held the agreement formed
in Texas would be unconscionable under New Mexico
law and violated New Mexico public policy. Therefore,
New Mexico law was applied and the Court found no
valid agreement to arbitrate existed between the parties
because Halliburton’s agreement to arbitrate was illusory,
reversing the Court of Appeals.

Continued from Page 18
Federal law may preclude some employers from
extending rehire offers to undocumented workers once
they learn of their status. In this case, a worker was
temporarily totally disabled and unable to work. He
temporarily returned to work, and then filed a complaint
for workers’ compensation. Soon after he received a letter
offering a chance to return to work with modified duty,
taking into account the worker’s injury-related restrictions.
The offer was the employer’s attempt to limit its continuing
obligation to modifier benefits and required the worker to
fill out a new application, which would explicitly “include
verification of his eligibility for employment.” The worker
began filling out the application packet and was asked to
produce a social security card, which his employer had not
requested before. The employer left when he could not
produce the document.

Age Discrimination/Statute of Limitations
NM Bar Bulletin – April 7, 2013
Vol. 52, No. 32

During the proceedings before the Workers’
Compensation Administration, the employer argued the
worker’s failure to prove eligibility to work constituted an
unreasonable refusal to return to work, thereby limiting
his benefits to the base impairment rating without any
modifier benefits. The Workers’ Compensation Judge
agreed and the Court of Appeals Affirmed. The Supreme
Court reversed, holding because an offer to rehire must
be a legitimate offer, employers who cannot demonstrate
good faith compliance with federal law in the hiring
process cannot use their workers’ undocumented status as
a defense to continued payment of modifier benefits. The
Court further held the worker’s entitlement to modifier
benefits ceased when he returned to work at his pre-injury
wage, reversing Grubelnik v. Four-Four, Inc., 2001-NMCA056, 130 N.M. 633, 29 P.3d 533.

Slusser v. Vantage Builders, Inc.,
2013-NMCA-073, 306 P.3d 524.
The Court of Appeals reviewed the district court’s
order granting summary judgment based on the expiration
of the statute of limitations and plaintiff’s failure to meet
her burden of persuasion for age discrimination. The
plaintiff argued the statute of limitations should not
have commenced until she knew or should have known a
younger person replaced her as an employee. Alternatively,
the plaintiff argued the statute should have been equitably
tolled until she knew or should have known that she had
been replaced by a younger person because her employer
misled her regarding the reason for her termination. The
Court of Appeals held the statute began to run upon
plaintiff’s termination, the circumstances of this case did
not require the district court to equitably toll the statute
and the employer’s actions were not grounds for applying
equitable estoppel.

Choice of Law/Arbitration
NM Bar Bulletin – April 7, 2013
Vol. 52, No. 32

Arbitration

Flemma v. Halliburton Energy Services, Inc.,
2013-NMSC-022, 303 P.3d 814.

NM Bar Bulletin – April 21, 2013
Vol. 52, No. 34

The Supreme Court considered a conflict of laws issue
regarding whether the enforcement of an arbitration
agreement formed in Texas would offend New Mexico
public policy sufficient to overcome New Mexico’s
traditional choice of law rule, which requires application
of the law of the jurisdiction in which the contract was
formed. Whether the parties validly agreed to arbitrate
the employee’s wrongful and retaliatory discharge claims
required the Court to determine whether an agreement
actually existed. The Supreme Court held the agreement
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Figueroa v. THI of New Mexico at Casa Arena Blanca, LLC,
2013-NMCA-077, 306 P.3d 480.
cert. denied THI of New Mexico at Casa Arena
Blanca, LLC v. Figueroa, __ U.S. __, 133 S.Ct. 2736,
186 L.Ed.2d 193 (2013).
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Termination of Employment
NM Bar Bulletin – August 28, 2013
Vol. 52, No. 35

The Court of Appeals affirmed the district court’s
determination that an arbitration agreement a nursing
home required as a condition of admission was unfairly
and unreasonably one-sided in favor of the nursing home.
First, the Court determined the unconscionability analysis
did not “stand as an obstacle to the accomplishment
and execution of the full purposes and objectives of the
Federal Arbitration Act.” Second, the Court concluded the
arbitration agreement was unconscionable because the
resident was precluded from bringing any claims he or she
would likely have, while the most likely claims the nursing
home would have against the resident were excluded from
arbitration. Finally, the Court held the exemption of certain
claims from arbitration were so central to the arbitration
agreement that they were incapable of separation from
the agreement to arbitrate, irrespective of any savings
clause included in the agreement.
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Palenick v. City of Rio Rancho,
2013-NMSC-029, 306 P.3d 447.
The city manager of Rio Rancho was terminated and
the Court addressed the narrow issue of whether the former
manager was estopped from pursuing a breach of contract
claim against the City based on an alleged violation of the
Open Meetings Act (OMA), NMSA 1978, Sections 10-15-1 to
-4 (1974, as amended through 2009). The Supreme Court
held the former manager’s demand and acceptance of a
severance package from the City amounted to a waiver of
his right to pursue claims against the City for an alleged
violation of the OMA, as well as his right to bring a breach
of contract claim for additional wages.
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in awarding damages under NMSA 1978, Section 14-212(D) (1993) without stating the nature and purpose of
the damage award and in failing to further support it by
factual findings. There was no mention of compensatory
or nominal damages, and every indication in the record
suggested the award was punitive. The case was reversed
and remanded for further proceedings for the district
court to enter findings of fact supporting an award of
compensatory damages, so the Court of Appeals can
measure them against any award of punitive damages.
The determination of the IPRA violation was not at issue
on appeal.

Continued from Page 20

Arbitration
NM Bar Bulletin – September 4, 2013
Vol. 52, No. 36
Strausberg v. Laurel Healthcare Providers, LLC,
2013-NMSC-032, 304 P.3d 409.
The Supreme Court addressed which party has
the burden to prove a contract is unconscionable and
unenforceable. In this case, the plaintiff signed an
arbitration agreement as a mandatory condition of her
admission to a nursing home. Despite having signed the
arbitration agreement, she subsequently sued the nursing
home and several other defendants for alleged negligent
care. The district court found the plaintiff had failed to
prove unconscionability and granted the nursing home’s
motion to compel arbitration. The Court of Appeals
reversed, concluding the district court erred by putting
the burden on the plaintiff to prove unconscionability. The
New Mexico Supreme Court reversed the Court of Appeals
and held the plaintiff has the burden to prove an arbitration
agreement is unconscionable because unconscionability
is an affirmative defense to contract enforcement, and the
party asserting an affirmative defense has the burden of
proof. The Court also held the Court of Appeals’ holding
was preempted by federal law because it treats nursing
home arbitration agreements differently than other
contracts. The Court did not consider the merits of the
plaintiff’s unconscionability defense.

Anti-SLAPP Statute
NM Bar Bulletin – September 25, 2013
Vol. 52, No. 39
Cordova v. Cline,
2013-NMCA-083, 308 P.3d 975,
cert. granted 2013-NMCERT-007, 308 P.3d 134.
The issue in this case was whether the New Mexico
statute prohibiting strategic litigation against public
participation (Anti-SLAPP statute) bars the plaintiff, a
former school board member, from filing a lawsuit against
members of the Citizens for Quality Education (CQE).
The CQE tried to institute a recall election to remove the
plaintiff from the school board. The Court reversed the
district court’s grant of the CQE’s motion to dismiss having
determined the plaintiff successfully stated a claim for
malicious abuse of process and the CQE was not entitled
to dismissal based on the First Amendment. The Court
held the Anti-SLAPP statute does not apply to a hearing in
district court as a part of the recall process.
The Anti-SLAPP statute is intended to save a
defendant from incurring the expense and inconvenience
of defending a lawsuit that seeks to chill a defendant from
exercise of his or her constitutional rights. The statute
protects citizen participation in a “public meeting in a quasijudicial proceeding.” Under a plain reading of the AntiSLAPP statute, the Court concluded a sufficiency hearing
before a district court for a recall petition is not a public
meeting or quasi-judicial proceeding as defined by the
Anti-SLAPP statute, but is a judicial proceeding. Therefore,
the Anti-SLAPP statute did not apply and the district court
improperly dismissed the plaintiff’s suit under the AntiSLAPP statute and awarded attorney fees to defendants.
The Court also held the plaintiff’s complaint raised
enough doubts about the propriety of the recall petition
affidavits and the CQE’s actions to state a claim that they
misused procedural devices pursuant to the definition in
DeVaney v. Thriftway Mktg. Corp., 1998-NMSC-001, ¶¶ 15,
17, 124 N.M. 512, 953 P.2d 277, thereby, satisfying the first

IPRA/Damages
NM Bar Bulletin – September 18, 2013
Vol. 52, No. 38
Faber v. King,
2013-NMCA-080, 306 P.3d 519,
cert. granted 2013-NMCERT-007, 308 P.3d 134.
The district court awarded damages of $10 per day
from the date of the wrongful denial of an Inspection of
Public Records Act (IPRA) request to the date the federal
court stay was lifted. Thereafter, damages of $100 per
day were awarded until the records were provided in
response to the New Mexico Attorney General’s wrongful
withholding of documents in violation of the Inspection of
Public Records Act (IPRA). The district court also awarded
costs. The Attorney General appealed the damages
award. The Court of Appeals held the district court erred
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expressly make a claim for the formerly recognized torts of
abuse of process or malicious prosecution, or the currently
recognized combination of the two torts, malicious abuse
of process. The underlying facts forming the basis of the
third-party complaint were insufficient to state a claim for
malicious abuse of process. The Court also concluded the
policy did not create a reasonable expectation that the
insurer had a duty to defend, affirming the district court.

Continued from Page 21
element of an abuse of process claim. The plaintiff alleged
the defendants’ motives in filing the recall petition were
improper and were to avoid accountability for misdeeds.
The plaintiff also alleged he suffered damages. The Court
took his well-pleaded facts as true, and concluded the
plaintiff stated a claim for malicious abuse of process.
Finally, the Court dismissed the plaintiff’s claims for civil
conspiracy, prima facie tort, and declaratory judgment.
Duty to Defend
NM Bar Bulletin – September 25, 2013
Vol. 52, No. 39
Hinkle v. State Farm Fire & Cas. Co.,
2013-NMCA-084, 308 P.3d 1009.
The district court granted summary judgment in favor
of an insurer in an action alleging the insurer breached
its duty to defend the insured in a third-party suit. The
policy included a duty to defend lawsuits arising out of the
offenses of abuse of process or malicious prosecution. The
Court of Appeals held the third-party complaint did not

Share Your Successes!
Over the last few years we have been able to enhance the value of membership in the NMDLA by way of electronic access to a
variety of information — especially through the use of email inquiries for information and publication of peer accomplishments.
As part of that continuing effort, we ask each of you to bring your accomplishments to the DLA‘s attention. Submissions might
include a good result at trial, a favorable appellate decision, a successful motion at the trial court level, or a recommended
expert or mediator.
When you submit your success, we will publish the information and case details to our website‘s library of defense verdicts, and
send an email notification to all DLA members. Also, the NMDLA website‘s home page highlights our most recent submissions.
Successes may be submitted in the member-only section of NMDLA‘s website, www.nmdla.org. If you need password assistance,
contact us at nmdefense@nmdla.org.
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SAVE THE DATE
NMDLA Member Luncheon & CLE
Friday, March 14, 2014
11:45 am to 1:30 pm
Seasons Rotisserie & Grill
2031 Mountain Rd NW, Albuquerque

LUNCHEON & CLE
on Same-Sex Marriage
and Employment Law
Registration opening soon at www.nmdla.org
Questions: phone 505.797.6021 or e-mail nmdefense@nmdla.org

DEFENSE news
The Legal News Journal for New Mexico
Civil Defense Lawyers
Market your products or services in the next issue of Defense News.
Contact NMDLA for more information at nmdefense@nmdla.org.
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NMDLA 2014 DUES RENEWAL
It's time to renew your membership with the New Mexico Defense Lawyers Association. If you
have already renewed your NMDLA membership through the New Mexico State Bar, no further
action is required. Your firm may have elected to renew your membership through NMDLA's
early payment discount program – please check with your firm administrator to avoid making a
duplicate payment.
NMDLA Member Classifications and Rates
¨ Standard Member: I am duly licensed to practice law in the State of New
Mexico and for the most part, based on caseload and time, I represent the
defendant in civil litigation.
¨ Associate Member: I am an attorney who does not otherwise qualify for the
regular membership or I am a non-attorney professional. Associate members
have the same rights and privileges as a Regular Member except the rights to
vote, hold office, and access defense-only information as deemed by the Board
of Directors.
Five or more years in practice:
Less than five years in practice:
Associate membership:

Private Sector
$160
$100
$110

Public Sector
$100
$ 50
$ 60

By signing below, I affirm that the information on this form is correct and complete.
Signature: ________________________________________ Bar Date: ___________________
Print Name:_______________________________________
❑ Check

❑ MasterCard

❑ Visa

Renewal Amount: ____________

❑ Purchase Order

Credit Card No. _________________________CID Code ________ Expires _______________
Name on Card __________________________Amount to Charge: $ _____________________
Billing Address with Zip Code _____________________________________________________
Signature ______________________________________________________________________
Fax credit card renewal to (877) 245-5021, or email PDF to nmdefense@nmdla.org, or submit by
mail. Please make checks payable to New Mexico Defense Lawyers Association (NMDLA),
and mail to: New Mexico Defense Lawyers Association, P.O. Box 94116, Albuquerque, NM
87199-4116
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