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defense attorneys specializing solely in insurance defense.
However, membership in NMDLA is open to all attorneys
duly licensed to practice law in New Mexico who devote the
majority of their time to the defense of civil litigation. Our
members include attorneys who specialize in commercial
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a professional association of New Mexico civil defense
lawyers dedicated to helping its members improve their
legal skills and knowledge. NMDLA attempts to assist the
courts to create reasonable and understandable standards
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A newsletter, Defense News, the legal news
journal for New Mexico Civil Defense Lawyers;
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of issues relevant to civil defense attorneys;

•
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A Message From The President
By Richard M. Padilla, Esq.
O’Brien & Padilla, P.C.

Dear NMDLA Members:

one another and hear about opportunities to become more
involved in the DLA. Thank you to all who participated.

The 2014 year is off to a fast and
furious start. I hope the year has
been productive for everyone to
date.

The DLA will also be hosting the following events:
June 27, 2014:

Basic Skills Seminar

The DLA has been active on a
number of fronts. First, the DLA
responded favorably to Justice
Chavez’s proposal to host a
conference on summary jury trials.
E-mails regarding this event will be sent to the DLA members
in the future. I thank all the DLA members who volunteered to
assist with this conference.

August 8-9, 2014:
			

Recently, DLA Secretary/Treasurer Lorena Olmos and attorney
Karen Kahn hosted a luncheon seminar regarding Same Sex
Marriage: Implications for New Mexico Employers. By all
accounts, the seminar was very interesting and informative.
A big thank you to Lorena and Karen for their hard work and
innovative presentation.

The DLA Board will provide outstanding events in the
upcoming months. Please support these events with your
attendance and participation, so that we can all benefit
from our strong and talented community of lawyers.
We look forward to seeing you at each of these events.

On Friday, May 2, 2014, at 5:00 P.M., DLA hosted a Young Lawyers
Reception (attorneys age 36 and under or practicing five years
or less) at the law firm of Butt Thornton & Baehr, P.C. Drinks
and tapas were served. The reception gave young defense
lawyers an opportunity to meet the DLA Board, network with

Richard M. Padilla
O’Brien & Padilla, PC
2014 NMDLA President

August 15, 2014:

Joint Seminar with TADC at
Inn of the Mountain Gods in Ruidoso
Women in The Courtroom V

Finally, we would like to congratulate our newest DLA
Board members: Robert Corchine, David Gonzales and
Mark Standridge. We look forward to their involvement and
participation.

Share Your Successes!
Over the last few years we have been able to enhance the value of membership in the NMDLA by way of electronic access to a
variety of information — especially through the use of email inquiries for information and publication of peer accomplishments.
As part of that continuing effort, we ask each of you to bring your accomplishments to the DLA‘s attention. Submissions might
include a good result at trial, a favorable appellate decision, a successful motion at the trial court level, or a recommended
expert or mediator.
When you submit your success, we will publish the information and case details to our website‘s library of defense verdicts, and
send an email notification to all DLA members. Also, the NMDLA website‘s home page highlights our most recent submissions.
Successes may be submitted in the member-only section of NMDLA‘s website, www.nmdla.org. If you need password assistance,
contact us at nmdefense@nmdla.org.
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A Conversation With
The Honorable Judge Francis Mathew
Interviewed by Nicholas J. Trost, Esq.,
Keleher & McLeod, P.A.

Nicholas J. Trost (NT):
You recently said that the concept of
“fairness” drove you to law school. Can you
please expand on this concept?
Judge Francis Mathew (JFM):
Through the years, and I am not a young judge
by any stretch of the imagination, I brought
different experiences with me. I grew up in a
very small, rural community back in Indiana
and my dad was a person who had a small-town
bar. He was a salesman and eventually opened
up his own business. But wherever I was living,
or whatever we were doing, the rule was you
treated everyone else as you wanted to be
treated. There were various times in my parents’
and grandparents’ lives where things were not
fair. That is where the idea or the commitment
came from. All my parents and grandparents
wanted was a fair chance and they were in
situations where they needed the assistance
of an attorney or they needed to seek zoning
permits or something of that nature. They just
wanted to be treated fairly.
NT:

How does this concept of “fairness” play out
in your courtroom?

JFM:

It causes me to listen to both sides. I try to allow
everyone to have a hearing. There are some
things I’ve decided without a hearing, but there
are other times where I let people tell me why
they are in my courtroom. I have on a number
of occasions changed my mind on how the
outcome was going to work out after listening to
that argument and the parties’ presentation. But
I think it is important that everyone gets heard.
I don’t know that I encourage hearings, but if I
have a question, then I certainly don’t hesitate
to have a hearing on it.

Defense News

The Honorable
Francis Mathew

4

NT:

Moving on from the “fairness” concept, you
said you grew up in a rural area. Do parts of
New Mexico remind you of your childhood?

JFM:

Absolutely. I made this comment many times,
but when I came to New Mexico I found the
same values and people that I left in Indiana. My
family were farmers on both sides. I can certainly
identify with people that are tied to the land, like
so many people here in New Mexico.

NT:

Now I would like to ask you some questions
related to your experience as a judge. First,
when you are listening to an oral argument in
your courtroom, what sways you to one side
or the other?

JFM:

I don’t think I can point you to one thing. But I
can tell you some of the things I wish attorneys
would do. That is, I wish attorneys would not get
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I tell the parties that my personal philosophy is
liberal discovery and the United Nuclear case
is where I start. We go from there. One of the
things that is difficult is that when we have
those cases, and I don’t have very many, we have
to go through each Interrogatory or Request
for Production. There were a couple of disputes
that got resolved when we started talking in the
courtroom. Be reasonable in what you want.
Know what you want. Only ask for what you can
live with. I do believe that people are entitled to
get discovery in their cases to prove their cases.

Continued from Page 4
up and demean the other party, or accuse the
other party of misrepresenting. I had a recent
hearing where seasoned attorneys in their
advocacy felt it incumbent on them to needlessly
accuse the other of delay, obstruction, and
misrepresentation.
NT:

Second, what have you seen lawyers do that
impresses you?

JFM:

I appreciate lawyers that are prepared. Lawyers
that are ready to argue the cases that they cite.
I try to review the cases that are raised in the
briefs, but I am disappointed with attorneys
when they have done headnote citations and
have cited cases that are not on-point and
maybe even miscited. And it tells me one of two
things: One, they haven’t read the case, but they
are willing to cite it. Or they are misrepresenting
something to me.

NT:

Third, what advice do you have for young
attorneys beginning their careers?

JFM:

Find good attorneys either in your firm or in
another firm to be your mentor. Find someone
who is respected by judges, as well as other
members of the bar. Talk to them. Make it a point
of talking to them. Not just about a particular case,
but about their war stories, their associations
and experiences with other attorneys. And
get the benefit of their experiences. That was
something that was invaluable to me as I started
practicing. In the evenings, senior and junior
attorneys would get together and talk about not
only what happened in the day, but things that
happened twenty years ago and the experiences
they had. It is amazing how many things will
come up that you can identify with and help
you in either the case at hand or in negotiations
that you might have. Or even when drafting a
contract, you will remember what they said and
why the contract had to go to court. You do not
want to make that same mistake.

NT:

Fourth, what are your thoughts on discovery
disputes?

JFM:

As a judge, it is the type of argument that you
don’t relish. We know that in New Mexico we
have liberal discovery. I start every discovery
dispute, or a motion to compel, with a discussion.

Defense News
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NT:

Fifth, what is your general philosophy on a
motion to dismiss or a motion for summary
judgment?

JFM:

I am not a fan of motions to dismiss. In fact,
I believe there is only one case where I have
granted one this year. I think people should be
allowed to get beyond the pleading stage. On
a motion for summary judgment, maybe it is
a different matter. But if someone just stands
up and tries to oppose a motion for summary
judgment with a bare allegation that there is a
genuine issue of material fact, they are not going
to win that motion. The opponent will lose. But I
try to give everyone their day in court. Both the
Plaintiffs and Defendants. This goes back to the
general idea that it should be fair.

NT:

Now I would like to ask you two questions
about the future of the legal profession. First,
where do you see mediation going and are
you optimistic about it?

JFM:

Yes, I am optimistic about it. I am optimistic
because I have seen it work. I am seeing more
mediated resolutions in foreclosure cases, which
I personally think is a good thing. There are cases
where the attorneys are asking to be sent to
mediation, which I see as a good thing. For civil
judges, we have an average of 1,800 to 1,900
cases for this district.

NT:

Second, what do you think the legal profession
will look like in 20 years?

JFM:

The legal profession is a service profession. I
think we’re going to be pretty much the same as
now. We are going to provide the same services,
I hope, at that time. I am not a fan of the form
attorneys, like Legal Zoom, because I don’t think
that works for people. I believe the personal
service of the attorney is the optimum. I was
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Continued from Page 5
at a dinner the other night and the concept of
summary jury trials was brought up. That may
be something that we will see in New Mexico.
If my experience with jurors and the cases and
how they are dragged out is indicative of other
judges, then I hope we have the benefit of these
summary jury trials. It still allows the parties to
have jury trials, but it cuts down on the emotional
and financial cost of a trial. It also allows jurors to
sit for jury trials without the concern that they
are going to be ruined financially because their
small business will suffer without them. The one
thing you always hear is that I cannot afford to
be on a jury. It amazes me when you are talking
to the empanelled jurors, the number of people
that are making that sacrifice. They believe it is
an obligation for them to come in as citizens of
the state and decide that case.

Defense News
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NT:

Lastly, what is the one thing you think about
when you step down from the bench each
day?

JFM:

What I have to do the next day (laughing).
Sometimes it is hard to distinguish when you
end the day and when you start the next day. On
some occasions you’ve made a decision and you
hope that was the right decision. I had a retired
judge tell me right after I was appointed that,
“As judges, we’re not smarter than the people
that are in front of us, but we hope we’re better
guessers.” That is so true and I remember that
every day.
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New Mexico Adopts Reciprocal
Bar Admission
By Courtenay L. Keller, Esq.
Riley, Shane & Keller, P.A.

On April 3, 2014, the Supreme Court of New
Mexico announced the adoption of reciprocal admission1
into the New Mexico bar for experienced attorneys from
other jurisdictions without requiring those attorneys to
take the New Mexico bar exam. In its press release, the
Supreme Court of New Mexico advised that “[b]y adopting
this new method for admitting attorneys, New Mexico
joins the majority2 of other states in the country who have
adopted similar procedures.” See Press Release, issued April
3, 2014, at http://www.nmexam.org/reciprocal.html. The
new process will go into effect on June 1, 2015. According
to the press release, the Supreme Court has previously
considered, but declined to adopt, reciprocity.
The new method for admission was established by
amendments to three rules governing the admission
to the New Mexico bar, including Rules 15-102, 15-103,
15-105 NMRA, and the adoption of Rule 15-107 NMRA.
The amendment to Rule 15-102 now expressly permits
application for admission “by motion without examination.
. . .” Attorney qualifications and application fees as set forth
in Rules 15-103 and 15-105 have not otherwise changed.

has been admitted by bar examination in a
reciprocal jurisdiction; 3

1
The form of reciprocity adopted by the New Mexico Supreme Court
has been characterized as “limited reciprocity” insofar as it would only allow
admission of attorneys from states that would accept New Mexico attorneys
who have practiced law five of the last seven years with certain restrictions.
See IN THE MATTER OF A PETITION TO THE SUPREME COURT OF THE STATE OF
NEW MEXICO TO MODIFY RULES OF ADMISSION TO PERMIT RECIPROCITY TO
EXPERIENCED MEMBERS OF OTHER STATE BARS THAT GRANT RECIPROCITY TO
MEMBERS OF THE NEW MEXICO BAR, filed April 30, 2013.
2
According to the National Conference of Bar Examiners and the
American Bar Association Section of Legal Education and Admissions to the
Bar, as of March 24, 2014, New Mexico was one of only eleven states (and commonwealth territories) that had not adopted “admission on motion.” Other
states that have not adopted admission on motion include California, Delaware, Florida, Louisiana, Maryland, Montana, Nevada, Rhode Island, Northern
Mariana Islands, and Puerto Rico.
3
Jurisdictions that will be considered “reciprocal” to New Mexico for
purposes of this rule will be posted publicly on the Board of Bar Examiners’
website. However, the list does not appear to be available as of this writing.
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has achieved a passing scaled score on the
Multistate Professional Responsibility Examination;

•

has engaged in the active practice of law for at least
five (5) of the past seven (7) years in a reciprocal
jurisdiction;

•

is currently in good standing in every jurisdiction
where the applicant is admitted to practice law, or
resigned in good standing; and

•

has never been denied certification because of
character and fitness to practice law in New Mexico
or any other jurisdiction.

Rule 15-107 also includes criteria designed to avoid
an end-run around admission criteria that pre-existed Rule
15-107 insofar as applicants may not have:

Generally, any applicant by motion must demonstrate
basic qualifications by establishing that s/he:
•

•

•

taken and failed the New Mexico Bar Examination
within the preceding five (5) years;

•

been previously denied admittance to the New
Mexico Bar or any other jurisdiction;

•

been disbarred or suspended for any reason from
the practice of law in another jurisdiction;

•

been previously admitted to practice law in New
Mexico, unless the applicant voluntarily withdrew
or resigned while in good standing; or

•

engaged previously in the unauthorized practice
of law in New Mexico or any other jurisdiction.

Applicants must
documents including:
•

also

furnish

supporting

proper identification records;

Insofar as admission on motion will be based on reciprocity and the minimum
number of years in practice (that is limited to candidates from jurisdictions
that also offer admission on motion), the following states are candidates for
“reciprocal” consideration: Alaska, Arizona, Arkansas, Colorado, Connecticut,
Georgia, Kansas, Kentucky, Missouri, New York, Oklahoma, Oregon, Pennsylvania, Utah, West Virginia, and Wyoming.
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reciprocity in New Mexico, “with some minor revisions to
the final proposal submitted by the Board of Bar Examiners.”

Continued from Page 7
•

an authenticated transcript evidencing graduation
from an American Bar Association accredited law
school;

•

a certificate of admission, currently valid license to
practice law, or certificate of good standing from
every jurisdiction where admitted;

•

statements of character and fitness from three
non-related licensed attorneys in good standing in
every jurisdiction where the applicant is licensed
to practice law certifying that the applicant is a
person of good moral character and physically and
mentally qualified for admission to the bar of New
Mexico;

•

a letter from the grievance or disciplinary entity of
every jurisdiction in which the applicant is admitted
indicating that there are no disciplinary complaints
or charges pending against the applicant;

•

certification from the highest court in another
jurisdiction establishing the durational and
eligibility requirements;

•

an affidavit executed by the applicant establishing
the durational and eligibility requirements; and

•

an application
thousand five

and filing fee
hundred dollars

The decision to adopt reciprocity now will allow
experienced attorneys from other states to practice in New
Mexico, and similarly will permit New Mexico attorneys
to seek admission in other reciprocal states, without
having to take another bar exam. In reaching its decision,
according to the press release, the Court considered
“advances in technology and communications along with
the expansion of the global economy” and the perception
that “the transboundary nature of the practice of law has
continued to grow and fostered support for the adoption
of reciprocity in New Mexico.” The Court expressed an
expectation that this decision will “improve the quality and
quantity of legal services available to New Mexico citizens
in need of help.”
The press release noted the decision was based on
“widespread support4 among members of the bar and the
business community” and despite “a significant number
of comments from members of the bar [who] voiced
strong opposition to allowing reciprocity in New Mexico,”
including the New Mexico Trial Lawyers Association and
many members of the New Mexico Defense Lawyers
Association. Ultimately, any concerns were outweighed by
the notion that “increased competition and mobility within
the legal profession [will] enhance the quality and quantity
of legal services provided to New Mexico citizens while at
the same time enhancing the opportunities available to
New Mexico attorneys.” However, in order to address the
concerns, the Supreme Court has advised that the new
reciprocity process “will require out-of-state attorneys to
complete a special educational component to address
matters unique to New Mexico law and norms of practice
before they can be admitted to the New Mexico bar” and
“will enhance the Supreme Court’s ability to enforce its
ethics rules and disciplinary authority over out-of-state
attorneys who practice law in New Mexico.”

of two
($2,500).

In response to concerns that out-of-state attorneys
would not be sufficiently knowledgeable in areas of
law unique to New Mexico, Rule 15-107 requires all
applicants by motion to attend and successfully complete
“a course approved by the Supreme Court, which shall
include Indian law, New Mexico community property
law, and professionalism, before being approved for
admission.” Finally, the Supreme Court reserves the right
to deny admission by motion to any applicant who fails
to “establish[] to the satisfaction of the Board and the
Supreme Court of New Mexico that the applicant possesses
the character and fitness to practice law in this jurisdiction.
. . .”

The new reciprocity rule amendments can be
viewed on the New Mexico Compilation Commission’s
website
at
http://www.nmcompcomm.us/nmrules/
nmruleset.aspx?rs=15.
The original proposal and public comments can
be viewed on the Supreme Court’s website at https://
nmsupremecourt.nmcourts.gov/rules/archive.php.

According to the Supreme Court’s press release,
the Court’s decision to adopt reciprocity “is the culmination
of an extensive process that began almost one year ago
when the Court’s Board of Bar Examiners submitted a
recommendation to adopt reciprocity in New Mexico.”
Following publication of the Board’s proposal seeking
public comment, the Court asked the Board to review
the comments received from attorneys and the general
public and to make a final recommendation. After having
considered the comments and the Board’s final proposal,
the New Mexico Supreme Court decided to implement

Defense News
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According to the Petition, in a poll conducted for the State Bar of
New Mexico in 2011 by Research and Polling, Inc., 77 percent of lawyers “supported the concept.” Further, the American Bar Association has “urged” jurisdictions to adopt the Model Rule on Admission by Motion.
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We ARe NeW Mexico’s exPeRTs iN ThiRd
PARTy clAiM AdMiNisTRATioN
delivering cost effective and Quality
insurance claim services to your clients
ServiceS We Provide To inSurance defenSe counSel
• Attendance at Mediations-Arbitrations-Settlement Conferences
• Field Investigations
• Locate Involved Parties and Witnesses
• Recorded Statements
• Photographs

Keenan & Associates, Inc.
has moved!!
our new location is:
3830 commons Blvd Ne
Albuquerque, NM 87109
Po Box 27815
Albuquerque, NM 87125
www.keenan-assoc.com
505.293.6600
Assignments can be emailed to: keenan@keenan-assoc.com

NMDLA_Keenan 7.5 x 9.75.indd 1
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Section 202 - Amendments to
Strengthen Medicaid Third-Party
Liability
By Allison L. Biles, Esq.

Modrall, Sperling, Roehl, Harris & Sisk, P.A.

In the past several years
much attention has been given
to Medicare Secondary Payer
Recovery. The issue that has not
garnered as much attention is
the fact that Medicaid has similar
Secondary Payer Recovery rules.
The lack of attention may be
due to the fact that not many
states have rigorously enforced
their secondary payer programs.
However, beginning this October,
that will likely change. With this
change, attorneys will need to
make sure they are aware not only of Medicare Secondary
Payer Recovery, but also Medicaid Secondary Payer
Recovery.

the settlement. This recovery,
however, has been limited to the
portion of the settlement that was
related to medical expenses. The
recent amendment broadens the
recovery outside of the medical
expenses category.
Beginning on October 1,
2014, states may recover amounts
expended on behalf of the
beneficiary from the full amount of
a beneficiary’s liability settlement.
In effect, the categorization of the
settlement funds will no longer
matter. In addition, states will also be able to place liens
against Medicaid beneficiaries’ liability settlements.

On December 26, 2013, President Barack Obama
signed into law the “Bipartisan Budget Act of 2013,” (“The
Act”). Pub. L. No. 113-67. Section 202 of this law amends
Sections 1902(a)(25), 1912(a)(1)(A), and 1917(a)(1)(A) of
the Social Security Act, found at 42 U.S.C. §§ 1396a(a)(25),
1396k(a)(1)(A), and 1396p(a)(1)(A). This new amendment
broadens states’ ability to recover payments made on
behalf of Medicaid beneficiaries from their settlements
with third parties. The effective date of this amendment is
set for October 1, 2014.

Why Is This Important?
The population enrolled in or eligible for Medicaid
ranges from the newborn infant to those also eligible for
Medicare, the so-called “dual eligible.” In New Mexico, there
are several different categories of Medicaid. Each category
has its own eligibility requirements. With the exception
of a select few categories, income is the largest factor to
determine eligibility.
The Affordable Care Act has increased the pool of
individuals currently eligible for Medicaid. As a result of
New Mexico’s participation in the expansion of Medicaid
under the Affordable Care Act, the base income for
eligibility has increased from 100% of the Federal Poverty
Level (“FPL”) to 138% of the FPL. As a result, beginning
this past January, all residents under 65 years of age with
incomes below 138% of the federal poverty level ($15,856
for Individuals, $32,499 for a family of four), with some
exceptions, are eligible for Medicaid. 1

What Does The Amendment Do?
The Medicaid Secondary Payer statute, found at 42
U.S.C. § 1396a(a)(25), provides that Medicaid is a payer
of last resort for a beneficiary’s medical expenses. Thus,
if a primary payer responsible for paying a beneficiary’s
medical expenses exists, the primary payer is billed first. The
Medicaid Secondary Payer statute considers the proceeds
of a settlement as primary to payment by Medicaid.
Therefore, Medicaid may recover amounts expended on
behalf of the beneficiary from the “primary” proceeds of

Defense News
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Depending upon the Medicaid category for which an individual
may qualify, the base income determination for eligibility can range from
0-300% of FPL.
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Medicaid could only recover from that portion of a
settlement designated as medical expenses. Beginning
in October of this year, Medicaid will be able to recover
from the full amount of the settlement regardless of any
categorization for medical expenses, pain and suffering,
lost wages, or any other category. Thus, this amendment is
likely to drive up the cost of settlements and may result in
fewer early settlements. The amendment could also drive
up litigation costs.

Continued from Page 10
According to the most recent report from the New
Mexico Medical Assistance Division, there were 535,956
New Mexicans enrolled in Medicaid as of October 31,
2013. The United States Census Bureau reports that the
estimated population of the New Mexico, as of 2013, is
2,085,287. Therefore, an estimated 1 in 4 individuals in the
State of New Mexico are currently enrolled in Medicaid.
However, this estimate does not account for the increased
number of individuals now eligible for Medicaid as a result
of the Medicaid expansion under the Affordable Care
Act. Therefore, by the end of this year we are likely to see
an even larger proportion of New Mexicans enrolled in
Medicaid.

Quick Practice Tips

How Will This Affect Lawsuits?
Since an estimated 1 in 4 individuals in this state is
enrolled in Medicaid, and this number will only increase
with the recent changes in Medicaid expansion, it is
likely that the number of plaintiffs enrolled in or eligible
for Medicaid is also very high. Prior to the amendment,

•

Determine if the Plaintiff is a Medicaid
beneficiary.

•

Determine if the Plaintiff is eligible for
Medicaid – this means asking for income
information and medical background.

•

If the Plaintiff is a Medicaid beneficiary,
determine if and when Medicaid paid medical
bills and calculate a running total.

•

Review medical bills looking for payments by
New Mexico’s Medicaid Program, Centennial
Care.

•

Ask the Plaintiff for lien letters from CMS.

NMDLA’S NEW LINKEDIN
DISCUSSION GROUP
Our members have asked for it and NMDLA has responded!
You may now apply to join the new discussion group for NMDLA member defense
lawyers on Linkedin. Membership will be restricted to full NMDLA members.
The discussion group will be open for candid discussion of topics
of interest to the group’s members.
To become a group member, sign in to your Linkedin account, click Groups
and search for NMDLA. You will be notified by e-mail when your
membership in the group is accepted.

Go to www.linkedin.com and sign up today!

Defense News
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Workers’ Compensation Update:
Collateral Estoppel and Special
Exceptions for Law Enforcement
Officers.
By Carlos G. Martinez, Esq.
Butt Thornton & Baehr P.C.

Contreras v. Miller Bonded, Inc., 2014 -NMCA- 011, 316
P.3d 202, 120 Fair Empl.Prac.Cas. 418: Collateral estoppel
remains a viable defense in cases when not otherwise
limited by statute.
The legal doctrine of collateral estoppel1 is commonly
relied upon to avoid re-litigation of issues that have
already been determined in a previous proceeding,
thereby permitting efficient allocation of judicial resources,
preventing the expense and vexation of multiple lawsuits,
and avoiding the possibility of conflicting and inconsistent
judgments. Generally, in order for the doctrine of collateral
estoppel to apply and operate to bar re-litigation of an issue,
the proponent must show: “(1) the party to be estopped
was a party to the prior proceeding, (2) the cause of action
in the case presently before the court is different from the
cause of action in the prior adjudication, (3) the issue was
actually litigated in the prior adjudication, and (4) the issue
was necessarily determined in the prior litigation.” Shovelin
v. Cent. N.M. Elec. Coop, 1993–NMSC–015, ¶ 10, 115 N.M.
293, 850 P.2d 994.
Since workers’ compensation proceedings are
considered administrative rather than judicial, the
question has arisen concerning the applicability and effect
of findings or decisions in workers’ compensation cases in
lawsuits brought in the district or federal courts in New
Mexico. The converse issue has also arisen in cases where
a party seeks to apply a previous judicial determination in
the district or federal courts in a workers’ compensation
case.

The applicability of collateral estoppel in connection
with administrative proceedings brought under the New
Mexico Human Rights Act (NMHRA) was considered in a
recent consolidated appeal before the New Mexico Court
of Appeals. Contreras v. Miller Bonded, Inc., 2014 -NMCA011, 316 P.3d 202, 120 Fair Empl.Prac.Cas. 418. Contreras
(consolidated with Perea v. City of Albuquerque) involved
wrongful termination complaints brought under the
NMHRA (as amended through 2007). The NMHRA provides
for a “trial de novo in the district court” on appeal from
the Human Rights Commission, which means the parties
essentially start from scratch and are not necessarily bound
or limited by what occurred below. In both the Contreras
and Perea cases, the employer had filed motions for
summary judgment in the district court seeking to apply
the doctrine of collateral estoppel to bar re-litigation of the

1
Collateral estoppel, like res judicata, is a judicial economy measure
to prevent litigation of an issue already judicially decided. “The doctrines of
res judicata and collateral estoppel by judgment involve different and distinct
principles. Res judicata in its proper application operates where there are identical parties, causes of action, subject matter, and capacities in the two cases.”
City of Santa Fe v. Velarde, 90 N.M. 444, 445-46, 564 P.2d 1326, 1327-28 (1977).
By contrast, “collateral estoppel by judgment arises where the causes of action
are different but some ultimate facts or issues may necessarily have been decided in the previous case.” Id.
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the elements of collateral estoppel can be satisfied, and
so long as the prior administrative proceeding was not
brought under the NMHRA, such rulings and findings could
be useful in avoiding re-litigation of previously raised and
decided issues.

Continued from Page 13
issues based on findings in the administrative proceedings
that favored the employer.
In its decision, the Court of Appeals found, “a central
disputed issue of fact before the WCJ in Contreras’ workers’
compensation case was whether he informed MBI of his
accident and injuries before or after MBI terminated him,
and this question was also fully and vigorously contested.
We therefore conclude that the district court in each
case before us did not abuse its discretion in concluding
that the elements of collateral estoppel were satisfied.”
¶ 17. The Contreras Court favorably cited two cases for
that proposition: Padilla, v. Intel Corp., 1998–NMCA–125,
¶ 24, 125 N.M. 698, 964 P.2d 862 (concluding that the
district court did not abuse its discretion in applying the
collateral estoppel doctrine to the findings of a workers’
compensation judge in a subsequent negligence action);
and Mascarenas v. City of Albuquerque, 2012–NMCA–031,
¶ 37, 274 P.3d 781 (holding that the district court did
not err in concluding that findings of the city personnel
board resulting in termination of an employee precluded
litigating the employee’s due process and Family Leave Act
(FMLA) claims). That notwithstanding, the Court of Appeals
found in favor of both employees and specifically held that
the collateral estoppel doctrine did not apply because of
the unique language in the NMHRA (which specifically
allowed for a “trial de novo” in the district court).

Schultz ex rel. Schultz v. Pojoaque Tribal Police Dept.,
2014–NMCA–019, 317 P.3d 866: The New Mexico Court of
Appeals Adopts Special Exceptions for Law Enforcement
Officers.
The case of Cheryl Schultz v. Pojoaque Tribal Police Dep’t
and N.M. Mut. Cas. Co. has once again been the subject of
an opinion before the New Mexico Court of Appeals. The
gist of this particular opinion focused on the Court of
Appeals’ decision to carve out an exception to the normal
rules that are applied in determining whether or not a
worker’s injury “arose out of” or was a “risk incident” to the
worker’s employment and whether or not the worker’s
injury occurred within the “course of employment.” There
was no question in this case that the actions of the
decedent worker, Kevin Schultz, were both heroic and
tragic. Schultz was a police officer with the Pojoaque Tribal
Police Department. While chaperoning a church youth
group, which occurred outside the boundaries of the
Pojoaque Pueblo while he was off-duty, not in an “on call”
capacity, not in uniform, and attending what was strictly a
social function, Schultz died while saving a child who had
fallen into the river.

Ultimately, the Contreras Court reaffirmed the
notion that “[g]enerally, application of the common law
doctrine of collateral estoppel is favored with regard to
determinations of administrative bodies that have reached
finality. Properly applied, doctrines of preclusion serve
important purposes of repose and efficiency. But when the
Legislature has, through statute, expressed an intention
to limit the application of doctrines of preclusion, the
judiciary must effectuate this intent. We believe that
the Legislature, by providing for de novo review under
the NMHRA, has expressed its will that NMHRA claims
should be adjudicated independent of any prior agency
proceeding or determination.” ¶ 36. Therefore, the holding
in Contreras, “that findings made by an administrative
agency have no collateral estoppel effect on an action filed
under the NMHRA, which grants a right to bring a ‘trial de
novo’ in the district court”, is limited to cases brought under
the NMHRA.

Under ordinary circumstances, had Schultz been a
laborer, a teacher, a lawyer, or employed in some other
profession, the Court of Appeals probably would have
found that the accident did not entitle Schultz’s widow
and children to workers’ compensation death benefits. The
Court of Appeals reasoned that the public expects police
officers to react to emergencies and provide aid, even in
those circumstances where the officers are not in uniform,
are off duty, and are engaged in activities that are unrelated
to their employment. Therefore, police officers fall into a
different category when analyzing whether the injury and
death “arose out of and in the course of employment.” As
most practitioners are aware, the concepts “arising out of”
and “risk incident” involve an analysis of whether the injury
or death resulted from the worker’s act and was the result
of an activity that was unique to the worker’s employment,
as opposed to an act or activity that was common to the
general population.

Practice Pointer: Workers’ compensation adjusters
and attorneys should obtain copies of the pleadings
and motions practice filed in such cases to identify any
rulings or findings made at the district or federal court
level. Additionally, records of any other administrative
proceedings involving the worker’s termination outside
of the WCA should be obtained and evaluated. Assuming
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The Court of Appeals found that police officers, even
when they are “not on duty” are really still “on duty.” The
Court reasoned that the public has expectations that if an
emergency arises, even in those circumstances where the
officer is not in uniform, off duty, and engaged in an activity
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Author’s Note: Interestingly enough, the Court
of Appeals did note that each case would be decided
individually, and each analysis would be based on the
particular facts of the case. Judge Cynthia Fry, who
authored the opinion, pointed out in the beginning of the
opinion that both sides in a workers’ compensation case,
the employer and the worker, are to be treated equally
with neither side to be favored over the other, although
in this case, in this author’s opinion, it is clear that was
not the case. In my experience, if a worker is injured or
killed performing an activity that is not strictly personal
in nature, the courts will go to great lengths to find that
the activity benefitted the employer in some way and,
therefore, find the injury or death to be compensable. The
lesson to be learned in this case is that in those situations
where the worker is injured or killed performing an activity
that is not strictly personal in nature and that does not in
any way benefit the employer, the workers’ compensation
judge and the appellate courts will find that the injury is
compensable.

Continued from Page 14
that is not related to his employment, the public expects
the police officer to react to the emergency and provide
aid. The Court further found that in those circumstances
where the law enforcement officer acts in such a manner,
any injury or death will be held to be compensable.
“Course of employment” relates to whether the worker
is at a place and time where the worker is expected to be
as part of the worker’s employment. A literal or narrow
reading of the “course of employment” requirement
would arguably find that Schultz was not in the “course of
employment” at the time of his tragic death, because he
was neither on the reservation nor at a location that the
Pojoaque Tribal Police Department expected him to be.
However, once again, using the analysis that police officers
in most cases are on the job 24/7, the Court of Appeals
found that the “course of employment” requirement had
been met.

N ew M e x ico D efense
L awyers A ssociation

2014 Continuing Legal
Education Schedule
Defense Trial Academy: Basic Skills
June 27 l State Bar Center Auditorium
Joint TADC/NMDLA Seminar for New Lawyers
August 8 - 9 l Inn of the Mountain Gods, Ruidoso
August 15

l

Women in the Courtroom V
Albuquerque Jewish Community Center

Annual Meeting Luncheon, Awards and CLE
October 3 l Andaluz Hotel, Albuquerque
2014 Annual Civil Rights Seminar
December 5 l Albuquerque Jewish Community Center

For more information please visit: www.nmdla.org

Defense News

15

Spring 2014

NMDLA Civil Case Summaries
October 2013 - February 2014

By John S. Stiff, Esq., Ann L. Keith, Esq. and
Keith D. Drennan, Esq.
Stiff, Keith & Garcia, L.L.C.

Workers’ Compensation

record supported the WCJ’s determination regarding the
worker’s residual physical capacity; and 6) the WCJ erred in
his calculation of the trial date, reversing the WCJ’s order
requiring the district to pay fifty percent of the worker’s
attorney fees.

NM Bar Bulletin – October 2, 2013
Vol. 52, No. 40
Ruiz v. Los Lunas Public Schools,
2013-NMCA-085
No. 31,454 (filed May 20, 2013)

Medical Malpractice / Damages
NM Bar Bulletin – October 9, 2013
Vol. 52, No. 41

The worker’s motion for rehearing was granted and
this opinion substituted for the memorandum opinion filed
in this case on March 26, 2013. The worker appealed and
the employer cross-appealed two compensation orders
entered by the Workers’ Compensation Judge (WCJ). The
worker was a school bus driver with the Los Lunas Public
Schools when she injured her back and shoulder. Following
a formal hearing, the WCJ determined the worker’s average
weekly wage was $270.30; that she failed to perform a
prescribed home exercise program during her recovery and
this failure constituted an injurious practice supporting a
reduction of her impairment rating by one percent; that
the worker’s unreasonable refusal of the district’s job
offers rendered her ineligible for temporary total disability
benefits and modified permanent partial disability benefits;
and that worker’s residual physical capacity was light duty.
Following a hearing on attorney fees, the WCJ found that
the district’s offer of compensation was untimely, and
the district was ordered to pay fifty percent of worker’s
attorney fees.

Salopek v. Friedman,
2013-NMCA-087
No. 30,307 (filed June 4, 2013)
A doctor appealed a $600,000 medical malpractice
judgment on three grounds: 1) the district court failed
to properly instruct the jury on the scope of his duty to
the patient; 2) the district court gave incorrect “eggshell
plaintiff” damages instructions; and 3) the district court
erred in failing to order a new trial or remittitur. The
plaintiff cross-appealed, alleging the cap on damages in
the Medical Malpractice Act, NMSA 1978, §§ 41-5-1 to -29
(1976, as amended through 2008) is unconstitutional.
The malpractice claims arose from the alleged
negligence in failing to use the proper techniques to
find a perforation during a laparotomy, which eventually
resulted in the patient living with an ileostomy bag. The
jury found the doctor negligent and awarded the plaintiff
$1,000,000. The district court reduced the award to
$600,000, pursuant to the cap on damages contained in
the Medical Malpractice Act. The Court of Appeals held
the district court properly denied the defendant’s motion
for judgment regarding duty, and that by simply operating
on the patient, the doctor had a duty to act as a reasonably
well-qualified doctor during the surgery, to use all of the
proper procedures, and to protect the patient against
unnecessary complications. The Court also determined
the “eggshell plaintiff” damage instruction was proper, and

The Court of Appeals held: 1) the WCJ’s calculation
resulted in a fair and accurate average weekly wage for
the worker; 2) the WCJ erred in finding the worker had
persisted in an injurious practice because she was never
given a specific home exercise program; 3) evidence
established the doctor’s release was premature and the
worker was in fact unable to return to work, so the worker
remained eligible for temporary total disability benefits;
4) the employer did not offer any work after her surgery,
and the order denying her the modifier portion of her
permanent partial disability benefits was reversed; 5) the
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Finally, the NMRFRA was held inapplicable in this case
because the government was not a party.

Continued from Page 16
the district court did not err when it refused to reduce the
amount of the jury verdict or grant a new trial. Finally,
the cap on medical malpractice damages was held to be
constitutional.

Workers’ Compensation
NM Bar Bulletin – October 16, 2013
Vol. 52, No. 42
Laughlin v. Convenient Management,
2013-NMCA-088
No. 32,074 (filed May 20, 2013)

Discrimination
NM Bar Bulletin – October 16, 2013
Vol. 52, No. 42

The WCJ determined the worker was not at maximum
medical improvement (MMI) despite previously finding the
worker had reached MMI five months earlier in an order
granting the worker a partial lump sum payment from
future permanent partial disability benefits for payment
of debts. The Court of Appeals held the WCJ did not err
in determining the worker had a “change of condition” by
electing to undergo surgery on his work-related injury and
determining the worker was no longer at MMI. Neither
judicial estoppel nor the law-of-the-case doctrine barred
the worker’s change of position regarding whether he was
at MMI at the date of this formal hearing despite the WCJ’s
finding he was at MMI at the time of the lump sum.

Elane Photography, LLC v. Willock,
2013-NMSC-040
No. 33,687 (filed August 22, 2013)
This case addressed the New Mexico Human Rights
Act (NMHRA), NMSA 1978, Sections 28-1-1 to -13 (1969,
as amended through 2007), which prohibits public
accommodations from discriminating against people based
on their sexual orientation. The plaintiff photography
studio agreed it is a public accommodation under the
NMHRA, as it offers wedding photography services to the
general public and posts its photographs on a passwordprotected website for its customers.
However, the
photography studio refused to photograph a commitment
ceremony between two women. The issues in the appeal
were 1) whether the plaintiff violated the NMHRA when it
refused to photograph the commitment ceremony, and
if so, 2) whether this application of the NMHRA violated
either the Free Speech Clause or the Free Exercise Clause
of the First Amendment to the United States Constitution,
and 3) whether this application violated the New Mexico
Religious Freedom Restoration Act (NMRFRA), NMSA 1978,
Sections 28-22-1 to -5 (2000).

Peremptory Excusal
NM Bar Bulletin – October 30, 2013
Vol. 52, No. 44
Quality Automotive Center, LLC v. Arrieta,
2013-NMSC-041
No. 33,659 (filed August 29, 2013)
The issue in this case, presented to the New Mexico
Supreme Court by petition for writ of mandamus, is
whether a district court judge has the authority to
determine whether one of the named parties to a case
pending before him is entitled to exercise an independent
peremptory excusal filed against him. The Court held
under Rule 1-088.1 NMRA, which provides the procedural
mechanism for exercising a peremptory excusal, a
district court judge has the authority to decide whether
a peremptory challenge filed against him is both timely
and correct. Furthermore, a judge may decide whether
a litigant is a “party” entitled to its own peremptory
excusal within the meaning of Rule 1-088.1. Finally, the
Court stated Rule 1-088.1 must be amended to address its
current deficiencies.

The New Mexico Supreme Court determined a
commercial photography business that offers its services
to the public is subject to the antidiscrimination provisions
of the NMHRA and must serve same-sex couples on the
same basis it serves opposite-sex couples. The Court also
held the NMHRA does not violate free speech guarantees
because the NMHRA does not compel the photography
studio to either speak a government-mandated message
or to publish the speech of another. Businesses that
choose to be public accommodations must comply with
the NMHRA, although such businesses retain their First
Amendment rights to express their religious or political
beliefs. For example, the business may post a disclaimer
on their website or in their studio advertising they oppose
same-sex marriage, but that they comply with applicable
antidiscrimination laws. The Court held the NMHRA is a
neutral law of general applicability, and as such, does not
violate the Free Exercise Clause of the First Amendment.
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festival. The theater was convicted of a zoning violation
for operating an “Adult Amusement Establishment” in
an improper zone. The issue in this appeal was whether
the conviction violated the theater’s state and federal
constitutional rights to free speech. The Albuquerque Code
of Ordinances defines an “adult amusement establishment”
as “[a]n establishment such as [a]…theater…that provides
amusement or entertainment featuring…films, motion
pictures…or other visual representations or recordings
characterized or distinguished by an emphasis on…
specified anatomical areas or…specified sexual activities.”
The New Mexico Supreme Court held the term “adult
amusement establishment” to apply only to traditionally
adult businesses. Because this category does not include
theaters that rarely or only occasionally feature adult
entertainment, the theater in this case was not an adult
amusement establishment, and did not commit a zoning
violation. The Court did not reach the constitutional
questions raised by the theater.

Continued from Page 17
Medical Malpractice
NM Bar Bulletin – October 30, 2013
Vol. 52, No. 44
Baker v. Hedstrom,
2013-NMSC-043
No. 33,635 (filed September 5, 2013)
This appeal involved three consolidated cases in
which individual plaintiffs brought suits for damages
caused by the medical malpractice of their doctors and
the business organizations under which each doctor
operated. The Court of Appeals determined that the plain
language of the definition of “health care provider” in
Section 41-5-3(A) of the Medical Malpractice Act (MMA)
literally excludes the defendants, but that adhering to
the literal language of the definition “would conflict with
the overall legislative purpose” and “would make little
sense in light of the historical circumstances” leading
to the enactment of the MMA and “the structure of the
MMA itself.” Therefore, the Court of Appeals held “that
the Legislature intended to include Defendants in the
definition of ‘health care provider’ and, thus, to allow
them to qualify for coverage under the MMA.” The New
Mexico Supreme Court agreed with the Court of Appeals
that the Legislature intended the MMA to cover qualified
professional medical organizations, but under a different
approach. The Supreme Court determined the definition
of “health care provider” includes professional medical
organizations as expressed in the Purpose of the Act and
the Language of the Act. The definition of “health care
provider” demonstrates the Legislature intended to cover,
not exclude, professional health care organizations, and
to cover professional medical organizations sued under
the doctrine of respondeat superior. Therefore, legal
organizations offering the professional medical services
listed in Section 41-5-3(A) are eligible to qualify as “health
care providers” under the MMA and are entitled to the
MMA’s benefits when they are sued for medical malpractice.

Statute of Limitations / Legal Malpractice
NM Bar Bulletin – November 6, 2013
Vol. 52, No. 45
Encinias v. Whitener Law Firm, PA,
2013-NMSC-045
No. 33,874 (filed September 12, 2013)
In this case, the New Mexico Supreme Court
considered an action for legal malpractice based on the
defendant law firm’s failure to file suit within the statute
of limitations. The malpractice suit hinged on whether the
underlying cause of action, a claim against a school district
for injuries inflicted on one student by another, would
have been barred by sovereign immunity or permitted by
the Tort Claims Act (TCA), NMSA 1978, Sections 41-4-1 to
-30 (1953, as amended through 2013). The Court held the
plaintiff raised a genuine issue of material fact regarding
the viability of the underlying suit under the premises
liability provision of the TCA, and reversed the Court of
Appeals and vacated the district court’s grant of summary
judgment. The Court also concluded the plaintiff may
pursue his misrepresentation claim against the defendant
law firm.

Freedom of Speech / Zoning

The plaintiff claimed the law firm did not file a
complaint within the two year statute of limitations under
the TCA, barring the plaintiff’s claims against the school
district. The Court of Appeals held that because sovereign
immunity would have barred the underlying claim, the
loss of the claim did not damage the plaintiff. In this case,
the Supreme Court found there was an issue of material
fact as to whether there was a dangerous condition on the
premises of the high school, and summary judgment on
the malpractice claim was, therefore, inappropriate.

NM Bar Bulletin – November 6, 2013
Vol. 52, No. 45
State v. Pangea Cinema, LLC,
2013-NMSC-044
No. 33,693 (filed September 12, 2013)
In 2008, an art-house movie theater in Albuquerque’s
Nob Hill neighborhood hosted the Pornotopia film
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a private cause of action for an alleged violation of the
ROIA’s confidentiality provision, § 41-9-5, and determined
the district court did not err with respect to the remaining
arguments, affirming the jury verdict.

Continued from Page 19
In considering the misrepresentation claim, the Court
determined that absent actual damages, the plaintiff
could not pursue a claim for negligent misrepresentation;
nominal and punitive damages are not available in a
negligence action absent proof of actual damages. In this
case, the Supreme Court found the plaintiff had raised
a genuine issue of material fact about whether the firm
fraudulently misrepresented the viability of the plaintiff’s
underlying claim.
Furthermore, the firm’s failure to
disclose that no work had been done in the case damaged
the plaintiff’s ability to pursue his case against the school
district. The plaintiff raised a genuine issue of material
fact about whether his claim would have been successful,
and should have been permitted to seek compensatory
damages from the firm for the loss of the underlying case.

Damages / Attorney Fees
NM Bar Bulletin – December 4, 2013
Vol. 52, No. 49
Behrens v. Gateway Court, LLC,
2013-NMCA-098
No. 31,439 (filed July 31, 2013)
Plaintiff-Appellant appealed a jury award in her
favor on the issue of damages. The jury awarded the
plaintiff compensatory damages for the fair market value
of personal property destroyed in a mobile home fire.
The Court of Appeals held the district court did not err
in determining the plaintiff could not seek loss of use
damages for completely destroyed property, and that
she was not entitled to punitive damages. The district
court also did not abuse its discretion in not awarding
prejudgment interest. However, the district court did
abuse its discretion by not using the lodestar method
or another objective analysis to determine the plaintiff’s
reasonable attorney fees, which were awarded under
the Uniform Owner Resident Relations Act. Following a
lodestar calculation, New Mexico courts should consider
a variety of factors in determining the reasonableness of
attorney fees as outlined in In re N.M. Indirect Purchasers
Microsoft Corp., 2007-NMCA-007, ¶¶ 77-78, 140 N.M. 879,
149 P.3d 976 (providing a court need not consider all of the
factors or give all of the factors equal weight).

Review Organization Immunity Act (ROIA)
NM Bar Bulletin – November 27, 2013
Vol. 52, No. 48
Yedidag v. Roswell Clinic Corp.,
2013-NMCA-096
No. 31,653 (filed July 3, 2013)
A doctor was terminated from his position as a general
surgeon within days after he participated in an internal
hospital surgical peer review meeting that included review
of surgical care provided by one of the doctor’s colleagues
at the hospital. Following the peer review meeting, two
employees who were present at the meeting disclosed
to the hospital administrators their belief the doctor had
engaged in unprofessional and aggressive behavior at the
peer review meeting. The doctor filed suit against the
hospital following his termination, alleging he was fired
as a result of his participation in the peer review meeting.
The jury determined the hospital violated the New
Mexico Review Organization Immunity Act (the ROIA),
NMSA 1978, §§ 41-9-1 to -7 (1979, as amended through
2011), and breached an implied promise in the doctor’s
employment agreement that he would not face adverse
employment consequences as a result of his participation
in the hospital’s peer review process.

Doctrine of Circuity / Expert Witnesses
NM Bar Bulletin – December 11, 2013
Vol. 52, No. 50
Loper v. JMAR,
2013-NMCA-098
No. 31,357 (filed July 3, 2013)
Plaintiff hired Defendant to build and deliver a new,
turn-key fully operational dairy. Defendant subcontracted
the electrical work. When the dairy was delivered, plaintiff
noticed problems with the milk production of his cattle.
Plaintiff hired an electrician to survey the dairy, which
found electrical wiring defects in the dairy and corrected
them. The plaintiff’s experts opined the wiring defects
resulted in stray voltage at the dairy, which adversely
affected milk production.

On appeal, the hospital argued the district court
erred in allowing the doctor to bring a private cause of
action under the ROIA. The hospital also raised arguments
regarding the propriety of the implied promise contractual
cause of action, the jury’s award of punitive damages, the
jury polling process, the admission of medical evidence at
trial, and the award of attorney fees. The Court of Appeals
held that a member of a peer review organization can bring
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NM Bar Bulletin – December 18, 2013
Vol. 52, No. 51

subcontractor, and settled with the subcontractor,
agreeing to indemnify the subcontractor. The contractor
filed a motion for summary judgment, asserting plaintiff’s
agreement to indemnify the subcontractor created
a circular chain of indemnification because of the
subcontractor’s obligations to indemnify the contractor
for its negligence, and plaintiff’s claims were therefore
barred under the doctrine of circuity. The district court
granted the motion, concluding the doctrine of circuity
prevented plaintiff from asserting claims dealing with
electrical matters against the contractor that arose out of
the conduct of the subcontractor. The Court of Appeals
concluded summary judgment was improperly granted
because there remained disputed questions of fact as to
whether the contractor was a passive or active tortfeasor
and whether it was entitled to traditional indemnification
from the subcontractor on any of the negligence claims
brought directly against the contractor.

Holzem v. Presbyterian Healthcare Servs.,
2013-NMCA-100
No. 30,294 (filed July 17, 2013)
The plaintiffs sued Presbyterian Healthcare Services
and a doctor, seeking wrongful death damages under
the theories of medical negligence, respondeat superior,
and corporate negligence. The district court granted
summary judgment in favor of the defendants based on
its conclusion that plaintiffs lacked competent, admissible
expert testimony to support the elements of duty and
negligence with regard to the doctor and to prove that
defendants’ actions or inactions proximately caused or
contributed to cause the death of a patient. Plaintiffs
appealed, asserting genuine issues of material fact exist to
preclude summary judgment and contending the district
court abused its discretion in excluding both expert
testimony and a medical study supporting plaintiffs’
theory of the case. The Court of Appeals held the district
court abused its discretion in excluding the testimony of
plaintiffs’ expert.

The district court also granted the contractor’s motion
to exclude the plaintiff’s expert testimony. The contractor
argued the opinions of the plaintiff’s expert were not
admissible because they lacked evidentiary support in
the record and without the opinion evidence of causation,
plaintiff’s claims failed. Specifically, the contractor argued
that because the expert was of the opinion that the amount
of stray voltage necessary to adversely affect dairy animals
was approximately 2 to 4 volts at a cow contact point, his
opinion should have been excluded because there was no
objective evidence of stray voltage at the 2 volt threshold
in the dairy. The Court of Appeals held the absence of
measurable stray voltage meeting the threshold of 2 to 4
volts went to the weight the jury might give to his opinion,
and its absence did not make his opinion inadmissible.

The theory of the plaintiffs’ case was the doctor failed
to perform a differential diagnosis and failed to use an
available test for influenza. However, the district court
and the Court of Appeals identified the material issue to
be plaintiffs’ contention that the doctor should have given
his patient Tamiflu, a drug used to prevent replication of
the influenza virus, despite the defendants’ assertion the
patient had been symptomatic for about fifty hours upon
arrival at the emergency room. Plaintiffs’ expert witness
had not practiced emergency medicine for nearly fifty
years and had never specialized in emergency medicine.
Defendants also produced evidence showing Tamiflu
was not available for prescription until four years after
the expert retired from practicing medicine. The expert
also testified in his deposition that he had not reviewed
any literature regarding Tamiflu in preparation for his
deposition and he did not plan to refer to medical research,
literature, or studies of any kind when he testified at
trial. He also conceded he was not aware of any studies
published before 2005 addressing the effectiveness of
Tamiflu administered in excess of forty hours following the
onset of symptoms. These factors, among others, led the
district court to exclude the testimony of plaintiffs’ expert,
concluding he was not “qualified to render opinions o[n]
the standard of care in the field of emergency medicine,
including diagnosis and treatment.”

Workers’ Compensation
NM Bar Bulletin – December 11, 2013
Vol. 52, No. 50
Livingston v. Environmental Earthscapes,
2013-NMCA-099
No. 32,622 (filed July 16, 2013)
The worker appealed the Workers’ Compensation
Judge’s conclusion that NMSA 1978, Section 52-1-47
prevented him from receiving permanent partial disability
(PPD) and loss of use (LOU) benefits that exceed his average
wage. The Court of Appeals affirmed, holding that, based
on Section 52-1-47.1, the worker may not receive PPD and
LOU benefits that exceed his average weekly wage.
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that Dr. Paul’s participation was not in the defendants’ best
interests. Counsel contacted Dr. Paul’s supervisors and
suggested that Dr. Paul’s participation created a conflict
of interest. Counsel then contacted outside counsel in this
matter and informed them that Dr. Paul would no longer
be testifying in this case. Dr. Paul subsequently withdrew
from the case and cited pressure from UNM officials as the
reason. The Plaintiffs filed a motion for sanctions arguing
the in-house counsel’s conduct constituted witness
interference and tampering. The underlying claim had
settled before the Plaintiffs’ motion was heard. After the
hearing, the district court issued a letter decision imposing
sanctions on the Regents and in-house counsel. The
district court levied several different monetary sanctions
as a part of its inherent power to control its docket and the
behavior of its litigants. The Regents appealed only one
of the monetary sanctions—$100,000 to be paid to four
charities.

Continued from Page 21
medicine, but his lack of experience or education with
regard to administering Tamiflu, a newer drug used
in the treatment of influenza. The expert’s Special
Affidavit, produced after his deposition, asserted he had
considerable experience in prescribing Tamiflu and in
observing its effects on influenza. Therefore, the Court of
Appeals reversed the district court’s order excluding the
expert and its order of summary judgment and remanded
to the district court.
Workers’ Compensation
NM Bar Bulletin – December 25, 2013
Vol. 52, No. 52

On appeal, the Regents argued the district court lacked
the authority to impose a punitive sanction against them
because public entities are immune from punitive damages
in civil actions. The Court of Appeals identified the central
issue in this case: “whether a district court’s inherent
power to impose sanctions for a party’s misconduct
during litigation includes the authority to issue a noncompensatory monetary sanction against a public entity.”
The Court noted a court’s inherent power is necessary in
order to “command the obedience of litigants and their
attorneys,” and “a court may sanction parties and attorneys
to ensure compliance with the proceedings of the court.”
The Court also noted the inherent power is not limited by
the wrongful party’s classification as a governmental or
public entity. The Court determined that existing case law
does not support the Regents’ argument and their public
policy argument was outweighed by the need for courts to
be able to impose non-compensatory monetary sanctions.
The Court of Appeals affirmed the district court’s $100,000
non-compensatory monetary sanction.

Massengill v. Fisher Sand & Gravel Co.,
2013-NMCA-103
No. 31,972 (filed August 19, 2013)
The primary issue in this workers’ compensation case
was whether post-judgment interest begins to accrue on
the date an order is filed awarding a partial lump-sum
payment or thirty days later. The employer argued a
compensation order under the Act is not operative until
thirty days after it is mailed to the parties and, therefore,
the WCJ erred in awarding interest from the date the order
awarding a partial lump-sum payment was filed. The Court
of Appeals disagreed and held interest begins to accrue on
the date the award is filed.
Sanctions / Witness Tampering
NM Bar Bulletin – January 8, 2014
Vol. 53, No. 2
Harrison v. Board of Regents U.N.M.,
2013-NMCA-105
No. 32,215 (filed September 5, 2013)

Rule 1-012(B) (6) / Contract Clause
NM Bar Bulletin – January 15, 2014
Vol. 53, No. 3

The opinion originally filed in this case on August 28,
2013, was withdrawn, and this opinion was substituted in
its place, affirming the district court’s monetary sanction
against Defendant-Appellant, the Board of Regents of UNM
(the Regents), for interference with a disclosed witness. The
plaintiffs brought a medical malpractice lawsuit against the
Regents after a C-section performed by physicians at UNM
Health Sciences Center. The plaintiffs obtained Dr. Paul as
an expert witness, who was also an assistant professor at
UNMHSC. After learning Dr. Paul was designated as the
plaintiffs’ expert, in-house counsel for UNM determined
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AFSCME Council 18 v. State of N.M.,
2013-NMCA-106
No. 30,770 (filed August 15, 2013)
The plaintiff brought suit seeking declaratory and
injunctive relief against the State, the New Mexico
Personnel Board, and the Board’s Director as a result of the
Board’s adoption of a regulation that defined a specific
phrase in a collective bargaining agreement. The plaintiff
alleged that the new regulation violated the Contract
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because they did not wait to receive nondetermination
letters from the NMHRD before filing suit. Moreover, the
plaintiffs were not entitled to cure their administrative
defect because they did not raise the issue with the
district court. The Court also held that the district court
properly granted the motion for directed verdict on the
issue of subject matter jurisdiction because “failure to
exhaust administrative remedies deprives a district court
of subject matter jurisdiction.” Lastly, the Court held that
the plaintiffs did not bring a proper claim for retaliatory
discharge because the plaintiffs failed to specifically plead
the claim in their Complaint and their request for punitive
damages, which are not available under the NMHRA, was
insufficient to form the basis for a retaliatory discharge
claim.

Continued from Page 22
Clauses of the United States and New Mexico Constitutions
because it would apply retroactively and impair an existing
agreement. Pursuant to Rule 1-012(B)(6), the defendants
moved to dismiss the complaint for failure to state a claim.
After ruling that the regulation applied prospectively and
did not substantially impair the existing agreement, the
district court granted the defendants’ motion to dismiss.
The plaintiff appealed.
Upon review, the Court of Appeals held the plaintiff
“adequately pled that the regulation would substantially
impair an existing contract right, so as to make the
regulation unconstitutionally retroactive.” The Court’s
holding hinged on several important allegations: (1)
some employees had previously received an incentive
benefit prior to the new regulation; (2) the State withdrew
the incentive benefit from covered employees who had
previously received the benefit; (3) the State attempted to
use its new interpretation of the phrase in the arbitration
in this matter, but the State lost on that specific issue; (4)
the Board then adopted a new definition that directly
contradicted the definition adopted by the arbitrator; and
(5) the new regulation denied an incentive benefit that the
State had once agreed to provide. The Court of Appeals
reversed the district court’s ruling and remanded the case.

Evidence / Releases
NM Bar Bulletin – January 29, 2014
Vol. 53, No. 5
Benz v. Town Center Land, LLC,
2013-NMCA-111
Nos. 31,669 and 32,031 (filed August 29, 2013)
The plaintiffs and the defendants created three
separate limited liability businesses for the purpose of
acquiring and holding real estate in the Albuquerque
area for investment. One of the plaintiffs decided that he
wanted his share in the three businesses to be bought out.
In settlement of the dispute over two of the businesses, the
plaintiff received two separate payments and signed two
separate releases. The dispute regarding the third business
did not settle, and the plaintiffs sued the defendants for
fraud and other claims while also seeking dissolution of
the business. The plaintiffs objected to admitting one of
the signed releases into evidence at trial because it was
not relevant to the dispute over the third business and the
defendants did not raise the affirmative defense of release
in the pleadings or the pretrial order. After allowing the
defendants to admit the release into evidence and amend
the pleadings to include the affirmative defense, the district
court found in favor of the defendants because the release
included all known and unknown claims, thereby releasing
all of the plaintiffs’ claims in the current case. The plaintiffs
separately appealed the district court’s judgment.

Discrimination / Administrative Law
NM Bar Bulletin – January 22, 2014
Vol. 53, No. 4
Rist v. The Design Center at Floor Concepts,
2013-NMCA-109
No. 28,897 (filed August 29, 2013)
In this case, the plaintiffs, both previously employed
by the defendant, filed a lawsuit under the New Mexico
Human Rights Act alleging that they were discriminated
against on account of their religion. The defendant fired
both plaintiffs after several months of alleged proselytizing
efforts. The plaintiffs filed complaints with the EEOC and
the New Mexico Human Rights Division. The EEOC sent
right-to-sue letters to the plaintiffs, but the NMHRD did not
send letters of nondetermination. Despite not receiving
nondetermination letters, the plaintiffs filed the subject
lawsuit. The district court granted the defendant’s motion
for directed verdict at the close of plaintiffs’ case, and the
plaintiffs appealed.

Regarding the admissibility of the release and
amendment of the pleadings, the Court of Appeals found
that the district court did not abuse its discretion because
the plaintiffs did not identify any prejudice in its admission
(the release was identified as an exhibit the weekend
before trial, but by signing the release, the plaintiffs were
already aware of its existence) and the district court’s
decision was given high deference due to the standard

The Court of Appeals affirmed the district court’s
grant of a directed verdict. The Court determined that the
plaintiffs did not exhaust their administrative remedies
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satisfied for res judicata to apply: “(1) a final judgment
on the merits in an earlier action, (2) identity of parties or
privities in the two suits, and (3) identity of the cause of
action in both suits.” The Court focused on the first and
third elements because the plaintiffs did not contest the
second. Regarding the first element, the Court found that
the settlement and dismissal with prejudice constituted an
adjudication on the merits—conversely, the Court noted
that this would not be sufficient for an issue preclusion
case—and that the first element was satisfied. Regarding
the third element, the Court used the transactional
approach, which focuses on the underlying facts instead
of the legal theories advanced in the first action. The
transactional approach has three factors: (1) relatedness
of the facts; (2) trial convenience; and (3) the parties’
expectations.

Continued from Page 23
of review. Regarding the applicability of the release, the
Court analyzed the parties’ central arguments. First, the
Court determined the plaintiffs preserved their argument
that certain defendants who were unnamed in the release
were not released from the present lawsuit because,
despite failing to raise the argument until the plaintiffs
requested supplemental findings of fact and conclusions
of law, the scope of the release was considered by the
district court. Second, the Court analyzed the district
court’s interpretation of the release and whether the
release contained any ambiguity. The Court found there
was no evidence to suggest that the release applied to the
unnamed defendants and that there was no evidence to
suggest that the release applied to the other businesses.
When combined with the available extrinsic evidence, the
release was unambiguous in these regards. Therefore, the
Court of Appeals reversed and remanded.

For the first factor, the Court noted that the underlying
facts were identical. The cases deal with the same
accident, the same insurance policies were in effect,
plaintiffs’ complaints are very similar, and the plaintiffs
can only distinguish the cases based on different legal
theories. For the second factor, the Court found that trial
would have been convenient because both the relevant
witnesses and relevant evidence were substantially the
same. For the third factor, due to the substantial overlap
in the underlying facts, the Court found that the defendant
could have reasonably expected that the first suit would
preclude later claims as a result of the 2004 accident. The
Court further noted that plaintiffs’ argument that they
could not have brought the 2011 claims in 2004 (because
Jordan and Weed Warrior had not yet been decided) was
unpersuasive. Plaintiffs still could have brought the claims
and “a change in law does not prevent application of claim
preclusion to bar claims.”

Claim Preclusion / UM Insurance
NM Bar Bulletin – January 29, 2014
Vol. 53, No. 5
Pielhau v. State Farm Mut. Auto. Ins. Co.,
2013-NMCA-112
No. 31,899 (filed September 23, 2013)
The plaintiffs’ claim arose from a fatal motor vehicle
accident in 2004, and the plaintiffs settled with the
defendant for UM coverage on two of their five automobile
policies. As a result, the parties signed a “release of claims.”
Several years later and after Jordan v. Allstate Ins. Co., 2010NMSC-051, 149 N.M. 162, and Progressive Northwestern
Ins. Co. v. Weed Warrior Services, 2010-NMSC-050, 149 N.M.
157, were decided, the plaintiffs filed a suit for declaratory
judgment against the defendant in order to receive UM
coverage under three additional vehicle policies that were
also in effect at the time of the accident (the plaintiffs had
rejected UM coverage under these policies). The plaintiffs
filed a motion for summary judgment arguing their
rejection of UM coverage was invalid due to the policies
and procedures stated in Jordan and Weed Warrior. The
district court granted the motion, and the defendant
appealed.

Wrongful Death Act
NM Bar Bulletin – January 29, 2014
Vol. 53, No. 5
Peck v. Laurel Healthcare Providers, LLC,
2014-NMCA-001
No. 30,868 (filed September 16, 2013)
Plaintiff, the personal representative of the estate
of the decedent, filed a wrongful death lawsuit against
the defendants, the owners of the nursing home at
which the decedent lived prior to her death. Prior to the
decedent entering the nursing home, plaintiff signed
her admission paperwork on her behalf pursuant to his
power of attorney. The admission paperwork included
an arbitration agreement. Subsequent to filing suit, the
defendants sought to compel arbitration pursuant to
an arbitration agreement contained in the admission

The defendant made several arguments on appeal, but
the Court of Appeals only addressed the claim preclusion
argument as it was dispositive. The defendant specifically
argued the plaintiffs’ claims were barred by res judicata
because they arose from the same “transaction” in 2004
upon which the parties reached a settlement. In its
analysis, the Court stated that three elements must be
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Claim Preclusion

Continued from Page 24

NM Bar Bulletin – January 29, 2014
Vol. 53, No. 5

paperwork. The plaintiff argued that he was not bound
by the arbitration agreement as personal representative of
the decedent’s wrongful death estate. The district court
denied arbitration, and the defendants appealed.

Potter v. Pierce,
2014-NMCA-002
No. 31,595 (filed September 23, 2013)

The Court of Appeals began its analysis with some
background to the Wrongful Death Act. The Court noted
that the Act must be construed strictly, the exact cause of
action that the decedent would have had is transmitted
to the personal representative, and any limitations on
the decedent’s cause of action are also transmitted
to the personal representative. Thus, as a personal
representative’s rights are derivative of the decedent’s
rights, a personal representative will only have a cause of
action if the decedent would have had a cause of action.
The Court cited a recent federal case applying New Mexico
law that determined “that the Act binds a representative
to arbitrate.” The Court agreed with the federal court’s
reasoning that the representative will be bound to arbitrate
if the decedent would have been bound. As such, the Court
of Appeals reversed and remanded the case back to the
district court for consideration of the plaintiff’s argument
that the arbitration agreement was unconscionable.

In this case, the plaintiff filed for bankruptcy with the
defendants as his attorneys. After more than a year of
representation in this capacity, the defendants withdrew as
counsel and applied for attorney fees with the bankruptcy
court. The plaintiff objected to the fee applications and
accused the defendants of legal malpractice. After hearing
testimony, during which the plaintiff neglected to crossexamine the defendants regarding malpractice or any
other topic, the court allowed certain fees and did not make
any findings or conclusions regarding the malpractice
allegations. After the court subsequently denied the
plaintiff’s bankruptcy, the plaintiff filed a malpractice
claim. The district court granted summary judgment in
favor of the defendants based on their argument of res
judicata (the bankruptcy court’s grant of fees was a final
order and included an assessment of any malpractice), and
the plaintiff appealed.
In its analysis, the Court of Appeals stated that three
elements must be satisfied for res judicata to apply: “(1)
a final judgment on the merits in an earlier action, (2)
identity of parties or privities in the two suits, and (3)
identity of the cause of action in both suits.” Regarding the
first element, the Court found that the bankruptcy court’s
order was final because it determined all of the fees owed
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This issue is one of first impression in New Mexico.
Plaintiffs argued that in light of their statutory right to a
de novo trial in the district court, the Legislature intended
to prevent prior administrative findings as acting for
the basis of collateral estoppel in a subsequent NMHRA
suit. The Court of Appeals first discussed the doctrine
of collateral estoppel and determined that its elements
are satisfied as to both plaintiffs’ claims. The Court then
discussed the statutory language of the NMHRA. The Court
noted that the NMHRA states that a trial de novo shall take
place where “either party may request a jury.” Moreover,
the NMHRA requires the district court to perform an
independent review of the facts and to decide questions
of fact independently of any previous determination by
the commission. Turning to federal precedent, the Court
noted that EEOC decisions do not preclude a trial de novo
in federal court, the right to a de novo trial under Title VII
is not diminished by a non-EEOC agency’s administrative
finding, and policy reasons support the inapplicability of res
judicata and collateral estoppel in these cases. The Court
of Appeals determined that the New Mexico Legislature’s
intent is clear: NMHRA claimants are entitled to have their
claims heard de novo in district court regardless of any
prior administrative findings by the Commission. The
Court held that findings by administrative agencies should
not be treated any differently from findings made by the
Commission. Thus, the NMHRA precludes the application
of collateral estoppel in cases such as these.

Continued from Page 25
to the defendants. Thus, the first element was satisfied.
Regarding the second element, the Court determined that
it was satisfied because the plaintiff was a party to both the
malpractice claim and the fee proceedings. Regarding the
third element, the Court used the transactional approach,
which focuses on the underlying facts instead of the legal
theories advanced in the first action. The transactional
approach has three factors: (1) relatedness of the facts, (2)
trial convenience, and (3) the parties’ expectations. The
Court looked to other appellate courts’ cases for guidance
because the specific facts of this case had never been
addressed before in New Mexico.
After a review of the cases from other jurisdictions, the
Court noted that the third element of res judicata was met
in those cases “because the questions presented to the
bankruptcy court in a fee proceeding inherently involve
an assessment of the quality of the professionals’ work
similar to the assessment required in a malpractice action.”
The Court determined that the third element was also
satisfied and, therefore, claim preclusion was applicable.
The plaintiff, however, also argued that Computer One, Inc.,
2008-NMSC-038, supported not applying claim preclusion
on this set of facts. Upon analysis, the Court found that
Computer One “does not stand for the proposition that
malpractice claims are never barred by adjudication of
fee applications.” The Court then dismissed the plaintiff’s
other remaining arguments and affirmed the district court.

Jurisdiction / Due Process
NM Bar Bulletin – February 26, 2014
Vol. 53, No. 9

Collateral Estoppel / New Mexico Human Rights Act
NM Bar Bulletin – February 26, 2014
Vol. 53, No. 9

Victor v. New Mexico Department of Health,
2014-NMCA-012
No. 31,497 (filed October 3, 2013)

Contreras v. Miller Bonded, Inc., consolidated with
Perea v. City of Albuquerque,
2014-NMCA-011
Nos. 31,605 and 32,050 (filed September 30, 2013)

This case’s complicated, extensive factual and
procedural background can be summarized as follows:
(1) the plaintiff (a certified nurse aide) sought review of
the defendants’ placement of the plaintiff on the nurse
aide registry as a result of a finding that she abused
residents in a hospice unit; (2) the plaintiff sought review
of the defendants’ actions by filing petitions in both the
district court and the Court of Appeals; (3) the defendants
contended that the plaintiff’s claims must fail for failure to
comply with proper legal procedure regarding jurisdiction;
(4) the district court affirmed the defendants’ actions; and
(5) the plaintiff appealed the district court’s decision on
the basis that “the regulations applicable to the nurse aide
registry do not contain appropriate provisions to protect
the due process rights of certified nurse aides.”

In this consolidated appeal, both plaintiffs filed a
lawsuit against their employer, the defendants, under
the New Mexico Human Rights Act after the defendants
terminated them for cause. Prior to the NMHRA lawsuits,
each plaintiff sought administrative relief unrelated to the
NMHRA actions, and the administrative proceedings led to
factual adjudications against both plaintiffs that proved
fatal to their NMHRA actions. The defendants sought
summary judgment on the basis of collateral estoppel, and
the plaintiffs argued that collateral estoppel did not apply
because they were entitled to a trial de novo in the district
court pursuant to the NMHRA. The district court granted
the defendants’ motions and Plaintiffs appealed.
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On appeal, the Court of Appeals focused its review
on whether they have jurisdiction over the appeal and
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factual circumstances of the case, the district court acted
within its discretion in allowing the plaintiff to amend her
petition for writ of certiorari.

whether the applicable regulations violated the plaintiff’s
procedural due process rights. The defendants challenged
the Court’s jurisdiction to hear the appeal on three
separate grounds: (1) as the district court considered the
plaintiff’s due process claims as a part of its appellate
jurisdiction, the appeal was untimely because the plaintiff
failed to file for a writ of certiorari within thirty days of the
ruling; (2) the plaintiff’s appeal should have been made in
a petition for writ of certiorari; and (3) the district court
lacked jurisdiction to hear the plaintiff’s appeal because
her writ was defective and the district court did not have
discretionary authority to allow her to amend it. The Court
of Appeals addressed these arguments in turn and held
that the Court did have jurisdiction to hear the appeal. The
Court found that the district court exercised its original
jurisdiction, and plaintiff was entitled to an appeal to this
Court as a matter of right. Furthermore, due to the unusual

Regarding the plaintiff’s claim that her procedural due
process rights were violated, her argument focused on how
the word “abuse” is defined in the applicable regulation.
The plaintiff claimed that her rights were not protected
because the definition includes conduct that is “likely to
harm a resident,” which could potentially cause a problem
due to erroneous findings of abuse, and because the
regulations do not include an assessment of the severity
of the abuse’s impact on the resident (i.e., significant
physical abuse versus rude verbal comments). The Court
of Appeals, however, determined that the plaintiff was
not deprived of a meaningful opportunity to be heard,
the current regulations do not create a risk for erroneous
deprivation of rights, and the plaintiff did not show that
a severity assessment would have provided any value in
this case. As such, the Court affirmed the district court’s
decision.

Legislation Passed in the 2014 Session
By Richard C. Minzner, Esq.

Rodey, Dickason, Sloan, Akin & Robb, P.A.
Senate Bill 116 (Papen) began as a bill granting
immunity to race tracks for ejecting persons who have had
their racing licenses revoked or suspended for drugging
horses. With the assistance of plaintiffs’ lawyers, the
legislature removed the immunity provision and the bill
now simply authorizes race tracks to eject such persons.
It is not clear whether this bill grants any authority to race
tracks that they previously lacked.

In the recent session, the New Mexico Legislature
passed, and Governor Susana Martinez signed, several bills
that are likely to cause or arise in civil litigation in the next
few years.
Senate Bill 19 (Wirth) prohibits texting or reading
text messages while driving. Texting while parked is
permissible. Although a violation results only in a $25 fine,
it seems likely that the illegality of texting will be relevant
in automobile negligence cases, whether the texter is a
plaintiff or defendant.

House Bill 185 (Maestas) permits real estate
brokers claiming entitlement to commissions due for
leasing commercial property to file liens against the real
estate. The lien can be filed as soon as payment is due
and must be filed within 90 days thereafter. No invoicing
or other demand for payment is required by the statute.
Suit to enforce the lien may be filed immediately and must
be brought within two years. The property owner can
petition the district court to cancel the lien and permit the
posting of security. Attorneys’ fees are recoverable by the
prevailing party for proceedings brought pursuant to the
act. It is unclear whether a property owner who petitions
and is permitted to post security is a “prevailing party” at
least for that part of the proceeding even if s/he ultimately
loses the case.

Senate Bill 75 (Moores) permits school districts,
charter and private schools to stock and administer certain
emergency medications in schools without advance
permission from parents. If the need for such medications
is misdiagnosed or if the medication is misadministered,
liability questions will certainly arise. The performance
standards imposed on school personnel are not specifically
articulated in the bill. If a district, charter or private school
decides not to stock a medication, which is subsequently
deemed necessary, a claim could be made that the failure
to provide such medication is actionable.
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DEFENSE PRACTICE ACADEMY:

BASIC SKILLS
FRIDAY, JUNE 27
State Bar Center Auditorium
Albuquerque Journal Center

The course will provide an overview of
ƚŚĞĚĞĨĞŶƐĞƉƌĂĐƟĐĞĂŶĚƐƉĞĐŝĮĐĂůůǇ
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