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The New Mexico Defense Lawyers Association is the only
New Mexico Organization of civil defense attorneys. We
currently have over 400 members. A common misconception
about NMDLA is that its membership is limited to civil
defense attorneys specializing solely in insurance defense.
However, membership in NMDLA is open to all attorneys
duly licensed to practice law in New Mexico who devote the
majority of their time to the defense of civil litigation. Our
members include attorneys who specialize in commercial
litigation, employment, civil rights, and products liability.

Bryan Evans
President
Richard Padilla
President Elect
Sean E. Garrett
Secretary/Treasurer

The purpose of NMDLA is to provide a forum where New
Mexico civil defense lawyers can communicate, associate,
and organize efforts of common interest. NMDLA provides
a professional association of New Mexico civil defense
lawyers dedicated to helping its members improve their
legal skills and knowledge. NMDLA attempts to assist the
courts to create reasonable and understandable standards
for emerging areas of the law, so as to make New Mexico
case law dependable, reliable, and a positive influence in
promoting the growth of business and the economy in our
State.
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The services we provide our members include, but are
not limited to:

Co-Editors in Chief
Courtenay L. Keller
Harriett Hickman

t Exceptional
continuing
legal
education
opportunities, including online seminars, with
significant discounts for DLA members;

Board of Editors

t A newsletter, Defense News, the legal news
journal for New Mexico Civil Defense Lawyers;

Sandra L. Beerle
Denise Chanez
Andrew Johnson
Ann L. Keith
Anna E. Indahl
Cassandra R. Malone
Carlos G. Martinez
Megan T. Muirhead
Erica R. Neff

t Members‘ lunches that provide an opportunity
to socialize with other civil defense lawyers, share
ideas, and listen to speakers discuss a wide range
of issues relevant to civil defense attorneys;
t An e-mail network and website, where members
can obtain information on judges, lawyers,
experts, jury verdicts, the latest developments in
the law, and other issues; and

Nels D. Orell
Lisa E. Pullen
Christopher R. Reed
Joseph Wm. Reichert
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Executive Director

t An Amicus Brief program on issues of exceptional
interest to the civil defense bar.
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A MESSAGE FROM THE PRESIDENT
By Bryan Evans, Esq.
Atwood, Malone, Turner & Sabin, PA

Statement. Our experts will model techniques for effective
opening statements, share some tricks of the trade, and take
questions from all comers. See registration information for
both events at www.nmdla.org or call 505-797-6021.

Dear NMDLA Members:
The NMDLA Board at its spring
meeting elected two new directors
for terms of 5 years. I am pleased
to welcome Courtenay L. Keller
of Riley, Shane & Keller, P.A. and
Christopher J. Tebo of Hatcher &
Tebo, P.A. to the Board of Directors.
We look forward to working with
them to continually improve the
services we offer our members.

Nominations for the NMDLA 2013 Defense Lawyer of the
Year and the Young Defense Lawyer of the Year are being
accepted until August 1st. Nomination forms are available at
www.nmdla.org. The two awards will be presented at the
NMDLA Annual Meeting Luncheon on October 11th at the
Hotel Andaluz. Following the luncheon, we have an excellent
afternoon of CLEs including a panel of distinguished judges and
speaker Douglas R. Richmond on the topic of false testimony
by clients and witnesses. To close out the event, there will be a
cocktail reception at the hotel’s Ibiza Rooftop Bar.

We have two events planned for this summer. First will be a
joint seminar presented by the West Texas section of the Texas
Association of Defense Counsel and the New Mexico Defense
Lawyers Association - Skills for New Defense Attorneys - to be
held at the Inn of the Mountain Gods in Ruidoso, NM on August
9-10th. The event leads off with a Friday night reception and
continues on Saturday morning with 4 NM MCLE credit hours
(3 General and 1 P/E). The TADC and NMDLA have gathered a
distinguished faculty from both organizations.

Watch for details of our fall schedule of CLEs on the DLA
website and in Defense News. Save these dates: Women in the
Courtroom V on Friday, November 1st, and the 2013 Annual
Civil Rights Seminar on Friday, December 6th.
Have an enjoyable and safe summer.
Bryan Evans
Atwood, Malone, Turner & Sabin, PA
2013 NMDLA President

Our second summer event is the NMDLA Membership
Networking Lunch on Thursday, August 15th at Scalo Northern
Italian Grill in Nob Hill, Albuquerque. Join us for lunch,
mingling and instruction from two experienced trial experts
Bruce Hall and Ben Allen on the topic of Effective Opening

Share Your Successes!
Over the last few years we have been able to enhance the value of membership in the NMDLA by way of electronic access to a
variety of information — especially through the use of email inquiries for information and publication of peer accomplishments.
As part of that continuing effort, we ask each of you to bring your accomplishments to the DLA‘s attention. Submissions might
include a good result at trial, a favorable appellate decision, a successful motion at the trial court level, or a recommended expert
or mediator.
When you submit your success, we will publish the information and case details to our website‘s library of defense verdicts, and
send an email notification to all DLA members. Also, the NMDLA website‘s home page highlights our most recent submissions.
Successes may be submitted in the member-only section of NMDLA‘s website, www.nmdla.org. If you need password assistance,
contact us at nmdefense@nmdla.org.
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A Conversation With
Judge M. Monica Zamora
Interviewed by Harriett Hickman, Esq.,
Gallagher, Casados & Mann, P.C.

Harriett Hickman (HH):
Thank you for taking the time to meet with
me this morning. Can you please tell us about
your legal background?
Judge M. Monica Zamora (JMMZ):
Sure. I graduated from UNM School of Law in
1987. After I graduated, I moved up to Santa Fe
and practiced with my father and my brother
for a couple of years. I handled primarily
plaintiffs cases in the areas of personal injury,
wrongful death, and I expanded my practice
into the probate area. Then, after a couple of
years in Santa Fe, my husband and I moved to
Albuquerque and I went out on my own. I did
a lot of contract work with various plaintiffs’
attorneys, which included helping with
discovery, motions practice, and trial. At that
time, I also got into international adoptions. I
continued to handle international adoptions
up until the point that I was appointed to the
District Court. International adoptions was an
incredible area in which to practice. It provided
a nice balance with my trial practice. I did that
work for a few years, and then I branched out
into defense work, including insurance defense
work. I contracted with various insurance
defense firms and governmental entities. Then
in 2005, I was appointed to the Second Judicial
District Court bench, to the Children’s Court
Division. My only experience in the juvenile
area was my work with international adoptions,
so I went into a totally new area, criminal law,
juvenile justice, and abuse and neglect. I was
there for 7 years, and then I started my new job
here at the Court of Appeals in January of this
year.
HH:

The Honorable
M. Monica Zamora

JMMZ:

Why did you decide to go from private
practice to the District Court?
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It was an interesting process, because I never
had any plans to become a Judge. I loved the
courtroom, and I loved working the cases and
preparing them and presenting them to juries.
One of my colleagues, Judge John Romero,
invited me to visit the Children’s Court Division.
He kept saying, “this would be a great place for
you.” I told him I did not know anything about
criminal law, and I had no desire to learn it. He
insisted that I come down, so I sat through some
hearings. I sat through a couple of his programs
including the Juvenile Drug Court Program and
the Girls PEG Program, a domestic violence
program, and it really captivated my interest.
I decided to apply, and I got the position. It is
a whole different arena, because it is not your
typical District Court Judge position because
you become involved with the juveniles on the
other side of the bench by virtue of those special
programs.

Summer 2013
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GALs, and attorneys working with the parents
and helping the children. It is extremely hard
work and those people are under-appreciated.
This type of work can really drain you. On the
juvenile justice side ---it was hard to see those
kids that you know had the ability to succeed,
but chose not to succeed, or whose families did
not want them to succeed. That was hard.

Continued from Page 4

HH:

What did you enjoy most about being with
the District Court?

JMMZ:

Being able to make a difference in the lives of
kids and expose them to new things in the world.
Once you get past their facades, they really are
incredible individuals who just need direction.
Granted, there are some who will never walk the
straight and narrow. I actually enjoyed learning
about juvenile justice and the criminal code. I
actually enjoyed it. I was really fascinated by it.
The same discovery issues, speedy trial issues,
constitutional issues that come up in adult
criminal cases also came up in juvenile cases. I
was also fascinated by how many constitutional
issues I had dealt with, even on the abuse and
neglect side, including Fourteenth Amendment
issues such as the ones I had dealt with in Federal
Court.

HH:

Were you able to work directly, one-on-one,
with some of these kids?

JMMZ:

Yes, I was also the Juvenile Drug Court Judge. So,
I got to work with the kids through that program.
We went out and did a lot of community service
with these youths. It is amazing, because the
kids do not recognize you without that black
robe. So, I would go out in Levi’s, a t-shirt, and a
baseball hat, and work side-by-side clearing out
some of the fields in the South Valley, planting
plants, cleaning up yards of elderly people that
we had identified. I got to see the kids and who
they really were.

HH:

That had to be very satisfying.

JMMZ:

Yes, it was.

HH:

Was there anything that you did not enjoy
about being on the District Court bench?

JMMZ:

Oh, the hurt and the pain. The abuse and
neglect world, it is the sort of situation where
you cannot appreciate it unless you are involved
in it ---whether you are the Judge, attorney,
Guardian-ad-Litem, or the actual child and
parent. What you read in the papers is a tiny
sliver of what I saw. It can be emotionally
draining. I found that surprising, because I was
on the receiving end of the information. I was
not in the trenches with the social workers,
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HH:

What made you decide to come to the Court
of Appeals?

JMMZ:

Timing is everything. The timing was perfect.
When this position opened up, I was at a point
where I needed a change. Something that was
more challenging from a legal skills perspective.
In private practice, I did all of my own legal
research and writing. As a district court judge,
I did all of my own legal research and writing. I
did not have the luxury of a staff attorney or law
clerk. I now had experience in civil and criminal
law, juvenile justice, and a little domestic
relations law, so I was felt I was ready to take
that experience to the Court of Appeals. The
other big factor was that my kids were grown
and gone. I knew that if I went for this position,
I would have to run a statewide campaign, and
I would not have done that if my boys were still
at home. I was essentially working two full-time
jobs for over a year and pretty much was never
home.

HH:

Do you miss the interaction with the kids and
the staff at the District Court, because it is so
quiet over here?

JMMZ:

That was one of the first things I noticed when
I came to tour this building, how quiet it is. I
thought I needed the chaos. People would be
at our office at a quarter of 8 in the morning,
asking for this, doing that. We all got there early
and the day took off running. I would get 60-70
e-mails a day, the phone was ringing constantly,
I was going between hearings and reading files
trying catch up, and then suddenly I am here all
by myself. That was hard, that was a big change,
but it is amazing how fast the day goes by here.
The amount of reading that you do, the amount
of research, and suddenly the day has gone.

HH:

You have been here now since January, how is
it going?

JMMZ:

I love it. This was a great move. I am really happy
that I did it.
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HH:

From the attorneys’ briefs that you have seen
so far, what advice would you give attorneys
about what to include, what not to include in
their briefs, or what you are looking for when
you are reading their briefs?

JMMZ:

You know it’s interesting that you ask that
question. As I have gone through each stage
in my legal career, like when I was a District
Court Judge, I have observed attorneys in the
courtroom and noted how I could have done
things better as an attorney or how I did a pretty
good job. Now at the Court of Appeals, I am
thinking oh my goodness, I could have been
much more concise with my writing, like short,
sweet and to the point. If the attorneys could
keep in mind the tremendous amount of reading
that we do; remember who your audience is,
and get straight to the point. What is it that you
want this Court to address and get to that point,
no fluff, just get to the point.

HH:

Since you have been here, have you heard
oral arguments?

JMMZ:

I have had two oral arguments.

HH:

What advice would you give attorneys who
are presenting oral arguments to the Court of
Appeals?

JMMZ:

Be brief and to the point.

HH:

Is there a time limit that attorneys have to
make their presentation?

JMMZ:

Yes, there is a time limit, thirty minutes for each
side. Appellant can reserve some of their time for
rebuttal. This Court is very active and works well
together. At least my two panels have sat down
and discussed the questions that we all have.
As I read through the brief-in-chief, the answer
brief and the reply for all cases, authorships and
participations, I take notes. Included in those
notes are questions that come to mind as well as
concerns or questions on the law. This is what I
try to get out of the attorneys.

HH:

What has been your biggest challenge since
you have been on the Court of Appeals?

JMMZ:

My biggest challenge is sitting still and reading.
I was used to getting up and down, being
constantly on the move. It is amazing, you don’t
realize how much sitting and reading you do

Continued from Page 5
HH:

What is it about being here that makes you
say you love it?

JMMZ:

The research. Honestly, I have always enjoyed
doing research. I’m like one of those people who
gets sidetracked, oh this one is an interesting
case, isn’t that an interesting issue. So, I really
enjoy doing the research. I really enjoy writing. I
love the fact that I have a law clerk and that there
are staff attorneys available. As a District Court
Judge, one of the things that made it difficult
is that you are in Court much of the time. Any
research and writing that I did, was done on the
weekends and at night. So it is nice to be able to
have the time to do it and to have the staff with
whom I can bounce around ideas. Of course, I
also have great new colleagues to work with and
who have been great in providing guidance.

HH:

How demanding has your workload been?

JMMZ:

Here at the Court of Appeals, we are a busy
Court. I am actually quite surprised at how
busy it is. In preparing for this position, I
did my research. I looked at the caseloads. I
looked at the number of civil cases, criminal
cases, Children’s Court cases and again, we are
very busy. We are assigned 3 cases a month to
author, and we are assigned those cases where
we will be a participating judge. Those can be
anywhere from 4 to 6 cases. You are constantly
reading, writing, and researching. You are
reading other judge’s proposed opinions and
offering substantive and technical suggestions,
and you are drafting your own opinions. So it’s
pretty busy.

HH:

So you are doing both civil and criminal?

JMMZ:

We are doing the whole gamut. The Court of
Appeals’ jurisdiction is pretty much general
jurisdiction except for those handful of issues
that the Supreme Court handles.

HH:

Have you seen Children’s Court cases here?
Are they coming to you because of your
experience?

JMMZ:

No, the case assignments are based on a random
assignment. I have not gotten them, but I have
seen them and have participated in them.

Defense News
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judge had no idea why I was there in the first
place, and it would be very disheartening for me
and my client. So, I always took it upon myself
to make a point that this may be the twentyninth case that I have seen today, but this is their
one and only opportunity in front of me. So, I
better have read their file. I better be updated
on what’s going on with this case, so that when
I make a decision, I know it’s the best decision
that I can make.

Continued from Page 6
until you are in this position. My other biggest
challenge is not having that interaction with the
public, but I am adjusting.
HH:

Is that what surprised you the most, how much
reading you have to do?

JMMZ:

Yes, actually, what surprised me the most is that
I am at my desk all day long. You get up and talk
to people from time to time, but just the work
requires you to be on the computer and at your
desk. We have these stand-up desks now which
are great and of course the ergonomic equipment
is great. It gets to you sitting in the chair all day
long.

HH:

If you had to identify one or more mentors that
you have had in the process of going from Law
School to litigator, to District Court Judge, to
Appellate Court Judge, who would you say you
have turned to most as a mentor?

JMMZ:

I have to say as far as the litigation and the writing,
and because I started out working with him, is my
dad, Matias Zamora. A lot of people know him, and
he’s a very mild mannered, easy going guy. But
when I worked with him, he demanded that you do
your best and you be your best. When I first came
to this position, Judge Bustamante said, “Now
are you going to be okay with people reviewing
your work, making comments, and not agreeing
with you?” I said I used to give it to my dad, and I
could have sworn his pen exploded on my paper,
because it would be totally marked up, but he
taught me how to write effectively and get to the
point. He taught me to remember that when you
are addressing twelve people, each one of those
people count, and that when you are making that
argument to the jury, if you don’t believe it, they
are not going to believe it. So, you have to believe
in your case. Here, I have to believe in the opinion
I am authoring or the opinion I am participating in.
As far as District Court Judges, one of the Federal
District Court Judges I have always admired and
had the pleasure of appearing before is Judge
James Browning. I really appreciated the fact that
he read your briefs and he read the cases that you
had cited to support your arguments. So, going
before him was like an oral law school exam, but
it was encouraging, because you know he read
your stuff and thought about it. There were times
when I had gone into court before, and knew the

Defense News
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HH:

There is a perception I think attorneys have
that at the Court of Appeals, cases move
really slowly. I am not sure why there is that
perception, but do you feel that way since
you have been on the Court?

JMMZ:

On the other side of this bench I would agreed
with that perception. I believe that the last
statistics I saw, assuming the case was assigned
to the general calendar, it took two years from
the time of the notice of appeal to the decision.
I just thought that’s too long. But, now being
on the other side of the bench and actually
doing the work, we are working as fast as we can
and still giving you a quality product. We have
internal deadlines to get opinions drafted and
reviewed by our panels. For the most part and
while I have been here, these deadlines have
been followed. We read through both parties’
briefs, identify the issues; we go back through
the court record, review exhibits, conduct legal
research, and we write our opinion. This takes a
significant amount of time to get familiar with
the case. We share our proposed opinion with
the other two participating judges. So while
your participating judges are continuing to work
their cases and all the other cases that they are
participating in, they are reading your proposed
opinion as well. They review your proposed
opinion for substance, the law and technical
suggestions. So, yes the process takes a bit of
time.

HH:

But that’s good to know, because it makes
me feel better that somebody is really going
through the transcripts and the record and
the work and they are putting a lot of thought
into whatever issue I have up on appeal. So
that is good to know. How do judges, and you
have practiced on both sides now, Plaintiff
and Defense, but how do judges who have
only practiced on side or the other overcome
their perception of bias in their decisions?
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balanced it out. We did soccer, football, all that
good stuff, and went through school. You have
to make it a point to put that time in your day for
yourself to get out there to do something fun,
to interact with non-lawyers as well, because
guess what, when you go into the court room,
who you are addressing are non-lawyers. That
keeps you grounded. You just have to make it a
concerted effort.

Continued from Page 8
JMMZ:

As far as the Court of Appeals is concerned, I can
tell you the discussions with the panel members
and the circulation of draft opinions keep you
grounded. And, it keeps you focused on looking
at the entire picture and not looking at it only
from one angle and not the other.

HH:

Attorneys face a lot of difficulties balancing
their personal lives and their professional
lives and a lot of us are workaholics. What
advice would you give lawyers about
maintaining that balance, and how are you
going to maintain that balance in your new
position with the Court of Appeals?

JMMZ:

I think it is important to maintain the balance.
You really have to work hard, but you have to
play hard, because if you don’t give yourself that
break, you just start to deteriorate emotionally,
physically and mentally. And you can’t be a good
attorney if you are not taking care of yourself.
There has to be that balance. The way I did it,
I had two boys and a fabulous husband and we

HH:

What do you do for fun outside of work?

JMMZ:

During the winter, I love to ski with the whole
family, so that’s fun to do. I love mountain
biking, camping, fishing, pretty much anything
outdoors related. Occasionally I make it out
running and I love reading. Although I joke
about it, I’m in a book club, and lately I’ve been
getting books on tape, because my eyes are
shot. Rita Moreno does a fabulous job with
Justice Sonya Sotomayor’s book – My Beloved
World.

HH: Thank you again for meeting with me.

THANK YOU FIRM CONTRIBUTORS
Butt Thornton & Baehr P.C.
Civerolo, Gralow, Hill & Curtis, P.A.
Gallagher, Casados & Mann, P.C.
Montgomery & Andrews, P.A.
Riley, Shane & Keller, P.A.
Yenson, Allen & Wosick, P.C.
To be recognized for annual contributions, contact nmdefense@nmdla.org
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2013 Legislative Update
By J. Brent Moore, Esq.1

Montgomery & Andrews, P.A.

The 2013 Legislative Session was the third session
under Governor Susana Martinez, and it was an active
60-day session.1 A number of pieces of legislation were
enacted that have the potential to affect New Mexico
defense lawyers and their practices. The following is a short
summary of several important new laws that were enacted
in New Mexico in 2013.2 Unless otherwise indicated, the
effective date for the new laws mentioned in this article is
June 14, 2013.3

the Superintendent shall serve four-year terms without
term limits, except that the initial term shall begin on
July 1, 2013 and shall end on December 31, 2015. The bill
allows the Superintendent to be removed only for cause
(incompetence, willful neglect of duty, or malfeasance in
office) by the insurance nominating committee. The bill
transfers authority to hear appeals of the Superintendent’s
orders from the PRC to the Court of Appeals. The
Superintendent must report annually to the Legislature,
the insurance nominating committee, and the Governor.
The effective date of this legislation was March 29, 2013.

NEW LAWS ENACTED IN 2013

House Bill 46 – Transfer Corporations Regulation to
Secretary of State

House Bill 45 – Transfer Insurance Regulation from
Public Regulation Commission

House Bill 46 transfers the Corporations Bureau from
the New Mexico Public Regulation Commission to the
Secretary of State’s Office. The purpose of this bill was to
implement the constitutional amendment adopted by the
voters during the 2012 General Election, which transferred
the enforcement, powers, and duties relating to chartering
and regulation of corporations from the New Mexico Public
Regulation Commission to the Secretary of State effective
July 1, 2013. The bill is strictly a reorganization measure
and makes no substantive changes in the law beyond the
transfer of authority. The effective date of this legislation
is July 1, 2013.

House Bill 45 removes the Superintendent of Insurance
and the Insurance Division from the New Mexico Public
Regulation Commission (PRC). The bill was the result of
the voters’ approval of a constitutional amendment to
create the Office of Superintendent of Insurance as of July
1, 2013. The bill establishes the Office of Superintendent
of Insurance as a standalone agency. The bill establishes
a nine-member insurance nominating committee to
appoint the Superintendent, and the bill provides that
1
J. Brent Moore is a shareholder with Montgomery & Andrews,
P.A, and works in the firm’s Santa Fe office. Mr. Moore’s practice focuses on
governmental relations, lobbying, administrative proceedings, and regulatory matters before both the New Mexico Legislature and New Mexico’s
governmental agencies.
1
During the 2013 Legislative Session, a total of 1,317 bills were
introduced in the New Mexico Legislature excluding memorials, joint memorials, resolutions, and joint resolutions. Of the 1,317 introduced bills, only 298
were presented to the Governor for signature, and only 228 were signed into
law by the Governor.
2
A complete listing of all the signed and chaptered bills of the
2013 Legislative Session is available on the New Mexico Secretary of State’s
website at the following address: http://www.sos.state.nm.us/Legislation_
And_Resources/2013_Signed_and_Chaptered_Bills.aspx
3
New Mexico Constitution, Art. IV, Sec. 23 (“Laws shall go into effect
ninety days after the adjournment of the legislature enacting them, except
general appropriation laws, which shall go into effect immediately upon their
passage and approval.”).
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House Bill 216 – Fair Pay for Women Act
House Bill 216 establishes the Fair Pay for Women Act.
The new law provides that “[n]o employer shall discriminate
. . . between employees on the basis of sex by paying
wages to employees in the establishment at a rate less
than the rate that the employer pays wages to employees
of the opposite sex in the establishment for equal work on
jobs the performance of which requires equal skill, effort
and responsibility and that are performed under similar
working conditions, except where the payment is made
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positions within the WCA for one year; (9) removes the
requirement to use certified mail as the means by which to
provide recommendations for resolution; and (10) removes
the requirement that hearings on workers’ compensation
claims be held in the county in which the injury occurred.
The effective date of this legislation is July 1, 2013.

Continued from Page 10
pursuant to a: (1) seniority system; (2) merit system; or
(3) system that measures earnings by quantity or quality of
production.” In addition, the Act provides that an employer
shall not reduce the wage of an employee to comply with
the law and no agreement between an employer and an
employee for a specific wage in violation of the Act shall
prevent the employee from raising a claim based on a
violation of the Act. An employer who violates the Act
shall be liable for damages and equitable relief, including
employment, reinstatement, and promotion. Damages will
be calculated on the basis of: (1) the affected employee’s
unpaid wages and the damages from retaliation; (2)
all other actual damages; and (3) treble damages. An
employer who violates a provision of the Act also may be
liable to the employee for punitive damages. Recovery of
unpaid wages is limited to six years prior to the date of the
last violation of the Act.

Senate Bill 233 – Workers’ Compensation
Attorney Fees
Senate Bill 233 increases the attorney fee cap in the
Workers’ Compensation Act from $16,500 to $22,500 and
increases the attorney fee cap in the Occupational Disease
Disablement Act from $12,500 to $22,500. The bill also
amends both the Workers’ Compensation Act and the
Occupational Disease Disablement Act to increase the cap
on an award when a party has acted in bad faith from $2,500
to $5,000. The bill also adds a new provision requiring a
party found to have acted in bad faith to pay 100 percent
of the additional attorney fees awarded for the prevailing
party.

Senate Bill 240 – Space Flight Informed Consent
Application

House Bill 443 – Unpaid Unemployment Civil Actions
House Bill 443 amends the Minimum Wage Act to
require civil actions and appeals of civil actions brought to
collect unpaid or underpaid wages, interest, and any other
amounts due under the Act to be heard by the court at the
earliest possible date and be entitled to a preference over
all other civil actions, to the same extent as civil actions
to collect contributions, on the calendar of the court. The
bill calls for courts to give civil actions to collect unpaid
or underpaid wages the same preference as is given to
collections of contributions under the Unemployment
Compensation Act.

Senate Bill 240 amends the Space Flight Informed
Consent Act to add liability protections for component
manufacturers and suppliers to space flight entities that
operate in New Mexico. The bill extends to manufacturers
and suppliers of components, services, and space craft the
same protection that the operators and companies have in
law (i.e. - not be liable to passengers for injury or death on
a space flight unless they act intentionally or with willful,
wanton, or reckless disregard). The bill adds a requirement
for the space flight entity to obtain liability insurance of at
least $1,000,000 covering their space flight activities. The
legislation has a delayed repeal, which will occur on July 1,
2021.

House Bill 304 – Human Trafficking Civil Remedies
& Services

Senate Bill 275 – Workers’ Compensation Cleanup

House Bill 304 creates a new section of law that allows a
human trafficking victim to bring a civil action in any court of
competent jurisdiction against an alleged human trafficker
for actual damages, compensatory damages, punitive
damages, injunctive relief, or any other appropriate relief.
Where the court finds that a defendant’s actions were willful
and malicious, the court may award treble damages to the
plaintiff. A prevailing plaintiff is also entitled to recover
reasonable attorney fees and costs. A civil action pursuant
to this new section of law shall be forever barred unless
the action is filed within ten years from the date on which:
(1) the defendant’s human trafficking actions occurred; or
(2) the victim attains eighteen years of age if the victim
was a minor when the defendant’s actions occurred. The
effective date of this legislation is July 1, 2013.

Senate Bill 275 was developed and supported by the
Workers Compensation Administration (WCA). The bill
does the following things: (1) consolidates the workers’
compensation safety programs and requirements into one
section of the law; (2) defines “extra-hazardous employer”
and provides for up to a $5,000 penalty; (3) raises the
premium threshold for a mandatory annual safety visit from
$5,000 to $15,000; (4) transfers to the WCA, rather than
the Advisory Council, the responsibility of creating safety
programs for small businesses; (5) clarifies the allocation
of compensation benefits to beneficiaries; (6) allows either
party to request a medical examination; (7) replaces the
safety and fraud division with the enforcement bureau; (8)
deletes the prohibition against ombudsmen holding other
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Legislative Update
Continued from Page 11
LEGISLATION VETOED IN 2013
Senate Bill 371 – No Social Media Access for Employers

In addition to the bills that were signed into law, the
Governor vetoed or pocket-vetoed a significant number of
bills that were presented to her for signature. In total, the
Governor vetoed 70 pieces of legislation of which 36 were
affirmatively vetoed4 and 34 were pocket-vetoed.5 The
following is a short summary of two of the more relevant
pieces of legislation that passed both the House and
Senate, but which were vetoed by the Governor.

Senate Bill 371 makes it unlawful for an employer to
request or require a prospective employee to provide
a password in order to gain access to the prospective
employee’s account or profile on a social networking web
site or to demand access in any manner to a prospective
employee’s account or profile on a social networking web
site. The bill does not limit an employer’s right to: (1)
have policies regarding work place internet use, social
networking site use and electronic mail use; and (2) monitor
usage of the employer’s electronic equipment and the
employer’s electronic mail without requesting or requiring
a prospective employee to provide a password in order
to gain access to the prospective employee’s account or
profile on a social networking website. In addition, the bill
does not prohibit an employer from obtaining information
about a prospective employee that is in the public domain.

Senate Bill 128 – Prospective Employee Credit Privacy
Senate Bill 128 was vetoed, and the bill would have
enacted the Prospective Employee Credit Information
Privacy Act. The Act would have prohibited potential
employers from taking into consideration a prospective
employee’s credit information when making decisions to
recruit or deny an interview. The bill would have allowed for
an exception when a job requires a fiduciary responsibility
to the employer. The bill would have provided that a person
claiming to be harmed by a violation of the Act could have
brought a civil action to obtain injunctive relief, damages,
or both.

House Bill 371 – Public Improvement District Bonds
& Levies
House Bill 371 makes several changes to the Public
Improvement District Act. Most notably, the legislation
added a new section to the Act that created an affirmative
duty for a seller, agent, or broker of property located in a
district to provide written notice to the purchaser regarding
the purchaser’s obligation to pay property tax and special
levies. Any person who suffers any loss as a result of the
breach of this duty may bring an action to recover actual
damages and seek injunctive relief. The court shall award
attorney fees and costs to the complaining party if that
party prevails and actual damages are awarded. The court
shall award attorney fees and costs to the party charged
with the violation if the complaining party brought an
action that was groundless. The effective date of this
legislation is July 1, 2013.

Senate Bill 159 – Civil Case Reciprocal Attorney Fee
Awards
Senate Bill 159 was pocket-vetoed, and the bill would
have permitted a court to award reasonable attorney fees
to a party that prevailed in a civil action where the action
was based on a promissory note, written contract, or other
writing. Under the bill, if the provisions of the contract
or writing allowed at least one party to recover attorney
fees, then the other party would be allowed attorney fees
if they prevailed. The bill also provided that a waiver of a
right to recover attorney fees would have been void unless
executed as part of a complete settlement of a bona fide
dispute.

House Bill 358 – Add Judicial Standards Commission
Members
House Bill 358 adds two more positions to the Judicial
Standards Commission for a total of thirteen members.
The Commission investigates allegations of misconduct by
judges, conducts hearings, and recommends sanctions to
the New Mexico Supreme Court. The new positions are: (1)
one municipal judge; and (2) one qualified voter, who is
not a justice, judge, magistrate, municipal judge, or lawyer.
The effective date of this legislation was April 3, 2013.
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4
A complete listing of all the vetoed bills of the 2013 Legislative
Session and their veto messages is available on the New Mexico Secretary of
State’s website at the following address: http://www.sos.state.nm.us/Legislation_And_Resources/2013_Vetoed_Bills___Messages.aspx
5
A complete listing of all the pocket-vetoed bills of the 2013 Legislative Session is available on the New Mexico Secretary of State’s website
at the following address: http://www.sos.state.nm.us/Legislation_And_Resources/2013_Pocket_Vetos.aspx
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2013 Continuing Legal
Education Schedule
NMDLA Annual Meeting & CLEs
October 11, 2013 z Andaluz Hotel, Albuquerque
Women in the Courtroom V
November 1, 2013 z Albuquerque Jewish Community Center
2013 Civil Rights Seminar
December 6, 2013 z Albuquerque Jewish Community Center
For more information please visit: www.nmdla.org
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A Land Where “Sudden” Means Slow:
New Mexico’s Evolving Pollution
Exclusion Jurisprudence
By Geoffrey D. White, Esq.
Butt Thornton & Baehr, P.C.

In United Nuclear Corp. v. Allstate Ins. Co., 2012-NMSC032, 285 P.3d 644, the Supreme Court of New Mexico
determined the word “sudden” in an insurance policy
clause that granted coverage for “sudden and accidental”
pollution discharges lacks a single clear meaning. The Court
interpreted “sudden” to mean “unexpected,” overruling a
divided Court of Appeals and the district court, each of
which concluded “sudden” was not ambiguous and meant
“quick, abrupt, or a temporarily short period of time.” In
holding that the undefined policy term “sudden” did not
necessarily encompass the concept of a brief time period,
the Supreme Court potentially exposed general liability
carriers to liability for their insureds’ slow and gradual
environmental contamination.

Some years later, United Nuclear became exposed
to potential liability for environmental contamination.
United Nuclear tendered the various administrative actions
and lawsuits against it to Allstate, which denied any duty
to defend or indemnify. United Nuclear ultimately sued
Allstate and its other insurers seeking a declaratory
judgment that the insurers had a duty to defend and
indemnify United Nuclear in the environmental actions.
Allstate moved for summary judgment, reasoning
that the pollution exclusion eliminated coverage for all
discharge of contaminants other than discharges that
were “sudden and accidental.” Allstate contended the
discharges at United Nuclear occurred over a number of
years as part of United Nuclear’s regular business practices
and therefore were not “sudden.”

BACKGROUND FACTS

The trial court granted Allstate’s motion, finding
that the contamination at issue was not “sudden.” The
trial court concluded that “sudden” means quick, abrupt,
or a temporary and short period of time. The trial judge
also concluded that “accidental” means unexpected,
unintended, or by chance. Under these definitions,
and given the nature of United Nuclear’s release of
contaminants, the trial judge found no disputed issues of
material fact.

Plaintiff United Nuclear, which operated uranium mines
in New Mexico from the 1960s through the early 1980s,
obtained liability insurance policies from predecessors of
Defendant Allstate Insurance. The relevant policies were in
effect from August 1, 1977, through June 1, 1981.
The policies United Nuclear purchased provided
indemnity “for damages on account of … Personal Injuries
… [and] Property Damage … caused by or arising out of
each Occurrence happening anywhere in the world.” Each
policy also included a “qualified pollution exclusion” that
stated the policy did not apply:

United Nuclear appealed, and a divided Court of
Appeals affirmed the trial court. Judge Michael E. Vigil
dissented, finding the phrase “sudden and accidental”
ambiguous as a matter of law. Judge Vigil would have
remanded the case for the jury to determine the meaning
of “sudden and accidental.”

to Personal Injury or Property Damage arising
out of the discharge, dispersal, release or
escape of smoke, vapors, soot, fumes, acids,
alkalis, toxic chemicals, liquids or gases, waste
materials or other irritants, contaminants or
pollutants into or upon land, the atmosphere
or any water course or body of water; but this
exclusion does not apply if such discharge,
dispersal, release or escape is sudden and
accidental[.]
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The Supreme Court reversed. Although the high court
agreed with and expanded upon Judge Vigil’s reasoning,
the justices did not remand the matter for the jury to
decide. Rather, the Court determined as a matter of law
that in the policies at issue, “sudden” meant “unexpected,”
and the word “sudden” did not imply a brief period of time.
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investigation and settlement of any claim or
suit as it deems expedient, but the Company
shall not be obligated to pay any claim or
judgment or to defend any suit after the
applicable limit of the Company’s liability has
been exhausted by payment of judgments or
settlements.

Continued from Page 14
THE TENTH CIRCUIT’S TAKE
United Nuclear presented an issue of first impression
in New Mexico. Until United Nuclear, the leading authority
for how New Mexico would interpret the exception for
“sudden and accidental” pollution discharges was a 1997
decision by the United States Court of Appeals for the
Tenth Circuit: Mesa Oil, Inc. v. Ins. Co. of N. Am., 123 F.3d
1333 (10th Cir. 1997). The Tenth Circuit, however, did not
reach the conclusion the Supreme Court reached. The
Tenth Circuit made the Erie1 guess that New Mexico would
rule as the trial court and the Court of Appeals ruled – that
“sudden” meant quick, abrupt, or a temporary and short
period of time. Not surprisingly, the Tenth Circuit’s analysis
in Mesa Oil figures prominently in the opinions of the Court
of Appeals majority and the Supreme Court.

Each policy also contained the following
pollution exclusion clause:
This insurance does not apply: … (f ) to bodily
injury or property damage arising out of the
discharge, dispersal, release or escape of
smoke, vapors, soot, fumes, acids, alkalis, toxic
chemicals, liquids or gases, waste materials or
other irritants, contaminants or pollutants into
or upon the land, the atmosphere or any water
course or body of water; but this exclusion
does not apply if such discharge, dispersal,
release or escape is sudden or accidental.

Mesa Oil involved a general liability policy procured by
Mesa Oil Inc., a New Mexico oil recycler. From 1982 to 1984,
Mesa Oil sold twelve shipments of processed used oil to
Ekotek, a Utah oil recycler. Subsequently, Ekotek’s facility
was declared a Superfund site, and the United States
Environmental Protection Agency identified Mesa Oil as
a potential source of the Ekotek contamination. Mesa Oil
entered into a settlement with the EPA as a de minimis
responsible party. Later, other parties also identified as
potential sources of the Ekotek contamination sued Mesa
Oil to obtain a greater contribution to the cleanup costs.
Mesa Oil then sued its general liability carrier, seeking
insurance coverage for its $193,000.00 settlement with the
EPA and for defense and indemnity in the lawsuit brought
by the other possible sources of contamination.

The term “sudden” was not defined within the policy.
Mesa Oil’s insurer moved for summary judgment on
the basis of the pollution exclusion, and the district court
granted the motion. Mesa Oil appealed, and the Tenth
Circuit affirmed on the basis that the pollution exclusion
afforded coverage only regarding pollution that occurred
“quickly” and “abruptly.”
Mesa Oil argued the phrase “sudden and accidental”
meant only “unexpected and unintended.” The insurer
contended that construing “sudden and accidental” to
mean “unexpected and unintended” would give effect
only to the word “accidental” and render the term “sudden”
redundant. To give “sudden” some meaning requires
implying a temporal component, such that the coverage
would be offered for quick and abrupt accidental pollution
spills, but not contamination of long duration caused by a
slow, gradual release.

Mesa Oil’s general liability policy contained
the following coverage clause:
The Company will pay on behalf of the Insured
all sums which the Insured shall become legally
obligated to pay as damages because of

The Tenth Circuit noted a division of authority on the
proper interpretation of the word “sudden,” with some
courts concluding the word includes a temporal component
and the others holding that “sudden” can also be read to
mean “unexpected.” The Tenth Circuit “recognized that
the trend in this area is to read ‘sudden and accidental’ as
requiring that pollution must occur quickly and abruptly to
be covered by the exemption.” 123 F.3d at 1339. The Tenth
Circuit concluded New Mexico would follow the trend and
read a temporal requirement into the word “sudden”:

A. bodily injury or
B. property damage
to which this insurance applies, caused by an
occurrence and the Company shall have the
right and duty to defend any suit against the
insured seeking damages on account of such
bodily injury or property damage, even if any
of the allegations of the suit are groundless,
false or fraudulent, and may make such
1

[A] New Mexico court would likely honor
the plain meaning of the word “sudden”
and conclude that the term encompasses a
temporal component, and thus that pollution

Erie Railroad Co. v. Tompkins, 304 U.S. 64 (1938).
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considered the drafting history of the pollution exclusion,
the interpretation of “sudden and accidental” in other
insurance contexts, and the plain meaning of the phrase.
Judge Vigil also considered the context of the phrase within
the policies at issue and the split of authority elsewhere
regarding the meaning of “sudden and accidental.” He
concluded the proper course would have been for the
Court of Appeals to remand the case to the district court
and allow the jury to determine the meaning of “sudden
and accidental.”

Continued from Page 15
must occur quickly or abruptly before the
exemption will apply. … The word “sudden”
clearly expresses a meaning of quickness or
abruptness, particularly in light of the fact that
it would be entirely redundant when paired
with the word “accidental” if it merely meant
“unexpected.”

The policy’s drafting history was not dispositive for
Judge Vigil. Still, his dissent reflects disappointment
with certain representations made by insurance industry
representatives in explaining the need for the pollution
exclusion. In Judge Vigil’s view, the industry explanation to
state regulators focused on the insurers’ desire not to cover
intentional pollution. In the view of some commentators,
including Judge Vigil, the industry’s focus on excluding
intentional pollution served as a concession that the policies
covered unintentional pollution, regardless of whether
that contamination occurred quickly or slowly. Judge Vigil
appeared to find an intent to deceive in Allstate’s position
regarding United Nuclear’s contamination: “I do not agree
that insurance companies can represent to regulators that
they intend a phrase to mean one thing in a policy when
they seek its approval, then assert that it means something
else when a claim is subsequently filed.” 2011-NMCA-039
at ¶ 48.

Id. at 1340. Having so reasoned, the Tenth Circuit
determined that Mesa Oil’s general liability policy did not
provide coverage, or trigger a duty to defend, based on
Ekotek’s long-term and gradual pollution of its site.
THE COURT OF APPEALS MAJORITY
The trial court and the Court of Appeals majority in
United Nuclear relied heavily on Mesa Oil in determining
that “the term ‘sudden’ is unambiguous and clearly
expresses a meaning of quickness or abruptness and
encompasses a temporal component.” United Nuclear Corp.
v. Allstate Ins. Co., 2011-NMCA-039, ¶ 14, 149 N.M. 574, 252
P.3d 798 (overruled by United Nuclear Corp. v. Allstate Ins.
Co., 2012-NMSC-032, 285 P.3d 644). The Court of Appeals
majority declined to consider the split of legal authority
on the meaning of “sudden,” stating that it grounded its
interpretation of the insurance contract on New Mexico
case law. The Court of Appeals cited State Farm Mut. Auto.
Ins. Co. v. Luebbers, 2005-NMCA-112, ¶ 9, 138 N.M. 289, 119
P.3d 169, for the principle that undefined policy terms are
to be given their ordinary meanings, and the court should
not “strain or torture” an insurance policy’s language or
create ambiguity. 2011-NMCA-039 at ¶ 17.

Judge Vigil also reviewed judicial constructions of
“sudden and accidental” in the context of insurance policies
for boilers and machinery. Courts construing the phrase
in cases involving gradual boiler or machinery discharges
concluded the phrase meant “unexpected or unintended.”
In Judge Vigil’s view, insurers writing policies to cover or
exclude pollution discharges were on notice of these cases
and the way “sudden and accidental” had been construed
in this different factual context.

In its straightforward opinion, the Court of Appeals
majority declined to consider the drafting history of the
pollution exclusion or the insurance industry’s definition of
the term “sudden.” The Court of Appeals majority grounded
its position in the Court of Appeals’ precedent, which
calls upon judges to consider the objective expectations
of a hypothetical reasonable insured without detailed
knowledge of insurance law. “We need not rely on extrinsic
evidence to define a term that has a readily discernible and
plain meaning,” the Court of Appeals majority explained.
Id. at ¶ 21. In so holding, the Court of Appeals upheld the
trial court’s decision to grant Allstate summary judgment.

Judge Vigil also looked to various dictionary definitions
of “sudden” and to cases that did likewise. There, he found
definitions that did include a temporal component and
others that did not. For Judge Vigil, this was another factor
pointing toward the ambiguity of “sudden.” Unfortunately,
Judge Vigil did not state whether the definitions of
“sudden” that contained no temporal limitation were listed
first, second, fifth, or twentieth in any of the dictionaries
reviewed. Consequently, the reader cannot determine
from reading the dissent whether definitions of “sudden”
with a temporal component are the more common or the
less common meanings.
Finally, Judge Vigil noted a split in authority nationally
concerning the meaning of “sudden and accidental,”
and the possibility that language in one or more other
provisions in one or more of the general liability policies
at issue could conflict with the majority’s reading of the

JUDGE VIGIL’S DISSENT
In dissent, Judge Michael E. Vigil concluded the phrase
“sudden and accidental” was ambiguous. Judge Vigil
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Continued from Page 16
phrase. Neither of these matters were dispositive. Indeed,
Judge Vigil stated that he did not rely solely on any of the
grounds he posited as evidence the meaning of “sudden
and accidental” was ambiguous. Rather, he found the
language ambiguous in light of all the examples of
potential ambiguity he discussed. Accordingly, Judge Vigil
concluded that the fact finder – in the United Nuclear case,
a jury – should determine what “sudden and accidental”
meant to the contracting parties.
THE SUPREME COURT’S VIEW
The New Mexico Supreme Court’s conclusion that
“sudden” meant “unexpected” within the context of United
Nuclear’s policies rested on two grounds. First, the Court
surveyed the legal landscape and concluded that “sudden”
did not have a single, clear meaning. Second, the high
court embraced the principle that an ambiguity in an
insurance contract should be construed in favor of the
insured. In essence, the Supreme Court went looking for
ambiguity where the Court of Appeals had not. Having
found ambiguity, the Court also found insurance coverage.
At the threshold, the Supreme Court declined to
determine whether “sudden” was ambiguous without
reference to extrinsic evidence, despite New Mexico law
holding that a reviewing court should not attempt to create
ambiguity, nor should it presume ambiguity exists just
because the parties hold differing interpretations of policy
terms. The Supreme Court also noted that the “sudden and
accidental” clause acts as an exception to an exclusion,
which serves to restore coverage. Thus, the exception
should be construed broadly under the principle that
grants of coverage are broadly interpreted and exclusions
should be construed narrowly.
The Supreme Court, like Judge Vigil, examined various
dictionary definitions of “sudden.” The Supreme Court’s
analysis, like Judge Vigil’s, did not take the next step and
examine whether the first-listed, and thus most common,
definitions for “sudden” included a temporal component.
Accordingly, the high court’s analysis ultimately was no
more authoritative factually than Judge Vigil’s.
Writing 15 years after the Tenth Circuit in Mesa Oil, the
Supreme Court found no majority view in other jurisdictions’
interpretations of “sudden and accidental.” The high court
also discerned no trend toward including a temporal
component in the definition of “sudden.” Further, the
continued split of authority concerning the interpretation
of “sudden and accidental” provided additional support for
the high court’s conclusion that “sudden” was an ambiguous
policy term.
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The Supreme Court also rejected the Tenth Circuit’s
argument that defining “sudden” to mean “unexpected”
would render the word “accidental” superfluous. The
high court reasoned that “accidental” can mean “occurring
unintentionally,” and it noted that insurance contracts
routinely use paired words that are near-synonyms. The
Supreme Court also argued that the public policy of
protecting the reasonable expectations of the insured
would take precedence over constructing “sudden” in a
way that would save the insurer from redundancy in its
policy language. Accordingly, the Supreme Court found
that Mesa Oil was premised on false assumptions, and
thus formed an inadequate basis for the Court of Appeals
majority’s holding.
Like Judge Vigil, the Supreme Court looked at cases
construing “sudden and accidental” in the boiler and
machinery insurance context. The high court went further,
also examining cases from New Hampshire and Louisiana
that examined the policy term “sudden and accidental”
in other insurance contexts. Indeed, the Louisiana case
provided a definition of “sudden and accidental” that bears
repeating: a “sudden and accidental” event is either abrupt
(although expected), or unexpected, and occurs from an
unknown cause or is an unusual result of a known cause.
In re Chinese Manufactured Drywall Prods. Liab. Litig., 759
F.Supp.2d 822, 834 (E.D.La. 2010). Despite quoting the
Louisiana court’s comprehensive definition of “sudden
and accidental,” which acknowledges “sudden” can have a
temporal component, New Mexico’s high court chose not
to adopt it.
The Supreme Court also, like Judge Vigil, looked at
documents from the insurance policy drafting process.
The high court concurred in Judge Vigil’s analysis. In its
examination of drafting documents, the Supreme Court
opined that considering drafting history is both proper
and necessary. Although the high court specifically limited
its “propriety and necessity” comment to the context of
determining the meaning of “sudden,” drafting history
could continue to play a prominent role in the Court’s
determination of the meaning of policy language in future
cases, given its role in the ultimate determination of United
Nuclear.
Having agreed with and minimally expanded upon
Judge Vigil’s analysis, the Supreme Court nonetheless
reached a different holding. Whereas Judge Vigil would
have remanded the case for the finder of fact to determine
the meaning of “sudden and accidental,” the Supreme
Court instead held as a matter of law that “sudden” meant
“unexpected.” The high court remanded the case to the
trial court, noting that its holding did not preclude Allstate
from challenging United Nuclear’s entitlement to coverage
based on the facts. Inherent in this holding, however, was
that Allstate could not refuse to defend United Nuclear on
the basis that its contamination was not “sudden.”
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where “sudden” is not defined within that policy. This is so
because the Supreme Court relied on at least four different
types of policies in reasoning that “sudden” was ambiguous
in the context of an exception to a pollution exclusion.
This indicates the Court sees insurance policies containing
“sudden” as somewhat interchangeable.

Continued from Page 17
LESSONS FOR THE PRACTITIONER
Practically speaking, the cautious defense practitioner
has several messages to take from United Nuclear. First,
and most clearly, an insurer cannot deny coverage for a
gradual but unexpected pollution discharge based on a
general liability policy’s pollution exclusion where that
exclusion contains an exception for “sudden” discharges.
The cautious defense practitioner rendering a coverage
opinion should be aware of this new take on “sudden” in
order to appropriately advise clients.

Third, the defense bar should expect arguments
against any present policy interpretations that conflict, or
appear to conflict, with representations by industry officials
to state authorities when arguing for state approval of
policy language. Indeed, reference to the history of the
policy drafting process at least arguably is both proper and
necessary for a reviewing court in light of United Nuclear.
Accordingly, attorneys drafting coverage opinions ought
to consider reviewing the drafting history of any undefined
policy terms central to their analysis, particularly if that
analysis concludes that coverage does not exist.

Second, an insurer should be wary of interpreting
“sudden” to mean “quickly or abruptly” in any type of policy
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The Pervasiveness of
Non-Precedential Opinions
By Mark D. Standridge, Esq.
Jarmie & Associates

In support of a Motion to Dismiss that was recently
filed in federal court, the Defendant cited to a series of
unpublished opinions culled from the District of New
Mexico’s Document Retrieval System.1 In his response
brief, the plaintiff’s attorney made a point of noting
that “Defendant cited more than eleven unpublished
cases which I am sure the Defendant is aware have no
precedential value.” Plaintiff was, of course, correct in the
sense that the unpublished opinions cited by Defendant
were not in and of themselves binding on the district court.
However, the state and federal courts of New Mexico—and
the practitioners appearing before them—are increasingly
looking to the wealth of unpublished memorandum
decisions, from appellate and trial courts, that are now
readily available from various sites across the Internet.
Indeed, after years of disavowing and discouraging the
use of unpublished decisions, both the Federal and New
Mexico Rules of Appellate Procedure now allow litigants
to cite to non-precedential opinions for their persuasive
authority. As one commentator has put it, “[t]he assault
upon the citadel of no-citation rules is proceeding in these
days apace.”2 As such, defense attorneys in New Mexico
should be aware of the rules regarding unpublished
decisions, as well as the online case law resources available
to them, in order to make the best arguments possible in
any given case.

decision is disfavored. But an unpublished decision may
be cited to if: (i) it has persuasive value with respect to a
material issue that has not been addressed in a published
opinion; and (ii) it would assist the court in its disposition.”
Effective January 1, 2007, the Tenth Circuit deleted Rule
36.3(B) to comply with FED. R. APP. P. 32.1, which became
effective December 1, 2006.3 Federal Rule 32.1(a) provides
that “[a] court may not prohibit or restrict the citation
of federal judicial opinions, orders, judgments, or other
written dispositions that have been: (i) designated as
‘unpublished,’ ‘not for publication,’ ‘non-precedential,’ ‘not
precedent,’ or the like; and (ii) issued on or after January
1, 2007.” However, where “a party cites a federal judicial
opinion, order, judgment, or other written disposition that
is not available in a publicly accessible electronic database,
the party must file and serve a copy of that opinion, order,
judgment, or disposition with the brief or other paper in
which it is cited.” FED. R. APP. P. 32.1(b).
In the wake of Rule 32.1, some courts continue to
restrict or disfavor the citation of non-precedential
dispositions issued before January 1, 2007.4 The Tenth
Circuit, however, does not. In fact, not only does the Tenth
Circuit allow for the citation of unpublished decisions for
their persuasive value to the full extent permitted by FED.
R. APP. P. 32.1, see 10th Cir. R. 32.1(A), the Court also allows
parties to “cite unpublished decisions issued prior to
January 1, 2007, in the same manner and under the same
circumstances as are allowed by” FED. R. APP. P. 32.1(a)
(i) and its own local rule 32.1(A). See 10th Cir. R. 32.1(C).
Additionally, several of the district courts within the Tenth
Circuit have approved their own Local Rules regarding
citation to unpublished opinions.5 While the District of

Federal Court Rules
As noted above, for several years, the federal courts
disfavored the practice of citing to unpublished opinions
in a litigant’s motion, brief or other filing. The U.S. Court
of Appeals for the Tenth Circuit was no different. 10th Cir.
R. 36.3(B) previously stated: “[c]itation to an unpublished

3
See, e.g., B.T. ex rel. G.T. v. Santa Fe Pub. Schs., 506 F.Supp.2d 718, 727
n.4 (D.N.M. 2007); United States v. Vigil, 506 F.Supp.2d 544, 557 n.3 (D.N.M.
2007); see also Scott E. Gant, Missing the Forest for a Tree: Unpublished Opinions and New Federal Rule of Appellate Procedure 32.1, 47 BOSTON COLLEGE L.
REV. 705 (2006)
4
See, e.g., Minor v. Bostwick Labs., Inc., 669 F.3d 428, 433 n.6 (4th Cir.
2012) (“Citation of this Court’s unpublished dispositions issued prior to January 1, 2007 ... is disfavored”) (quoting 4th Cir. R. 32.1).
5
See D.C.COLO.LCivR 7.1D; D. Kan. Rule 7.6(C); DUCivR 7-2.

1
See http://www.nmcourt.fed.us/Drs-Web/input (last accessed
June 24, 2013).
2
Stephen R. Barnett, No-Citation Rules Under Siege: A Battlefield
Report and Analysis, JOURNAL OF APPELLATE PRAC. AND PROCESS Vol. 5, No.
2 (Fall 2003) (paraphrasing Ultramares Corp. v. Touche, 174 N.E. 441, 445 (N.Y.
1931) (Cardozo, C.J.)); see also J. Thomas Sullivan, Unpublished Opinions and
No Citation Rules in the Trial Courts, 47 ARIZ. LAW REV. 419 (2005).
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precedential or unpublished and shall otherwise be in
accordance with” Rule 23-112(H) NMRA (regarding the
use of the Bluebook form of citations in pleadings and
papers filed in New Mexico courts). As with analogous
federal rules on this subject, “[i]f a party cites a nonprecedential disposition that is unavailable in a publicly
accessible electronic database, the party shall separately
file and serve a copy contemporaneously with the brief
or other paper in which it is cited.” Rule 12-405(D) NMRA.
The Committee Commentary to this rule notes that the
term “publicly accessible electronic database” includes
the New Mexico Compilation Commission’s web site8 —
which provides free access to some unpublished orders,
decisions, and memorandum opinions issued by the New
Mexico Supreme Court and Court of Appeals—as well as
pay-for-access sites such as Westlaw and Lexis.

Continued from Page 20
New Mexico has not yet adopted its own Local Rule on the
subject, it has nonetheless approved of such citations in
accordance with FED. R. APP. P. 32.1 and 10th Cir. R. 32.1.6
Indeed, at the Federal Bar Association’s October 2009
“Best Federal Bar Seminar Ever,” at least one federal judge
encouraged attendees to make greater use of the District of
New Mexico’s Document Retrieval System, remarking that
attorneys should not feel the need to cite exclusively to
District of Kansas opinions simply because so many of that
court’s opinions are published in the Federal Supplement
New Mexico State Court Rules

In sum, “New Mexico’s judicial rule regarding opinions
only prohibits the citation of unpublished memorandum
opinions as precedent” (emphasis in original). Robert A.
Mead, Unpublished Opinions and Citation Prohibitions:
Judicial Muddling of California’s Developing Law of Elder and
Dependent Adult Abuse Committed by Health Care Providers,
37 WM. MITCHELL L. REV. 206 (2010).9 The rule allows for
the citation of unpublished opinions for their persuasive
value as noted above. Even prior to the change in Rule
12-405, the New Mexico Court of Appeals allowed parties
to cite its unpublished opinions as persuasive authority
without precedential value. Gormley v. Coca-Cola Enters.,
2004-NMCA-021, ¶ 10, 135 N.M. 128, 131-32, 85 P.3d 252,
255-56, aff’d, 2005-NMSC-003, 137 N.M. 192, 109 P.3d
280. Interestingly, at other times, the Court of Appeals
rejected its own unpublished opinions while embracing
the unpublished opinions of other courts. See, e.g., Vigil
v. Martinez, 113 N.M. 714, 718, 720, 832 P.2d 405, 409, 411
(Ct. App.1992) (relying upon unpublished federal district
court decision while rejecting unpublished New Mexico
Court of Appeals decision in deciding whether probation
officers are “law enforcement officers” for purposes of the
Tort Claims Act).

As with the federal courts, the courts of New Mexico
used to discourage reliance upon unpublished opinions
as support for a litigant’s arguments. In fact, former Rule
12–405(C) NMRA stated that a “memorandum opinion [of
a New Mexico appellate court], because it is unreported
and not uniformly available to all parties, shall not be
published nor shall it be cited as precedent in any court”.7
However, the current version of Rule 12-405 NMRA—which
was adopted by Supreme Court Order No. 11-8300-031
and made effective for cases pending or filed on or after
September 12, 2011—provides that “[n]on-precedential
dispositions may be cited for any persuasive value and
may also be cited under the doctrines of law of the case,
claim preclusion, and issue preclusion.” Rule 12-405(A)
NMRA. Rule 12-405(B) NMRA reiterates that a New Mexico
appellate court “may dispose of a case by non-precedential
order, decision or memorandum opinion” in certain
circumstances. Rule 12-405(C) NMRA specifies that, except
for any disposition under Rule 12-405(B), “opinions become
precedent when filed pursuant to” Rule 12-402(A) NMRA
(regarding entry of disposition in the appellate courts)
unless suspended pursuant to Rule 12-404(C) NMRA (“[t]
he granting of a motion for rehearing shall have the effect
of suspending the decision or opinion of the court until
final determination by the appellate court”).

Sources of Unpublished Opinions

Rule 12-405(D) NMRA states that “[a]ny citation to a
non-precedential disposition from any jurisdiction shall
indicate in a parenthetical that the disposition is non-

Unpublished opinions have been readily available
to lawyers for several years. Since 2001, West’s Federal
Appendix has collected and published volumes of nonprecedential federal circuit court opinions. Westlaw and
LexisNexis each include federal and state unpublished
opinions in their subscription and online services, as do
their less costly alternatives such as Casemaker10 and

6
See note 3, supra; see also Primero v. Janecka, No. CV- 09-113 JB/
GBW, Doc. No. 20, Order (D.N.M. Sep. 30, 2009) (unpublished), at 3 n.3; Federated Mut. Ins. Co. v. Ever-Ready Oil Co., No. CV-09-857 JEC/RHS, Doc. No. 192,
Mem. Op. and Order (D.N.M. March 29, 2012) (unpublished), at 14 n.4.
7
See Barron v. Evangelical Lutheran Good Samaritan Soc’y, 2011NMCA-094, ¶ 35, 150 N.M. 669, 265 P.3d 720, 730; see also State v. Gonzales,
110 N.M. 218, 227, 794 P.2d 361, 370 (Ct.App.1990) (under former rule,
unpublished memorandum opinions were not meant to be cited as controlling authority because they are written solely for the benefit of the individual
parties), aff’d, 111 N.M. 363, 805 P.2d 630 (1991); Pollard v. Westinghouse Elec.
Corp., 119 N.M. 783, 786, 895 P.2d 683, 686 (Ct. App. 1995) (under former rule,
summary calendar opinions were not precedential).
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8
See http://www.nmcompcomm.us/ (last accessed June 24, 2013).
9
Mr. Mead is the State Law Librarian and Director of New Mexico
Supreme Court Law Library. The views and opinions expressed in Mr. Mead’s
article are solely his own and do not reflect the policies or positions of the
New Mexico Supreme Court or Court of Appeals.
10
See http://www.casemakerlegal.com/ (last accessed June 24,
2013).
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free on the Compilation Commission’s website.17 That said,
to paraphrase Mr. Mead, New Mexico has much to learn
from the experiences of other courts vis-à-vis making its
unpublished decisions and orders available online to the
public.18 Perhaps the Supreme Court and the Compilation
Commission could expand their reach and create a site
similar to the federal district court’s Document Retrieval
System, allowing for the easy search and retrieval of all
New Mexico appellate decisions—published, slip and
unpublished opinions—as well as the more substantive
memorandum or letter decisions issued by the New Mexico
trial courts.

Continued from Page 21
Fastcase.11 Additionally, the New Mexico Defense Lawyers
Association maintains an e-mail network and online forums
where members can request and exchange unpublished
opinions covering various matters.12
For those attorneys and pro se litigants who do
not have access to the foregoing resources, there are a
number of other places where unpublished opinions can
easily be accessed for free. As mentioned above, the U.S.
District Court for the District of New Mexico maintains a
Document Retrieval System13 where any user can search
for opinions, orders, findings and conclusions from the
Article III Judges and Magistrate Judges of this district. The
New Mexico Compilation Commission’s website includes
a Public Access Law section which features, among other
things, electronic copies of slip opinions issued by the
New Mexico Supreme Court and Court of Appeals, as well
as copies of unpublished opinions from each court dating
back to 2009.14 The U.S. Court of Appeals for the Tenth
Circuit maintains a similar site15 with electronic copies
of both its precedential and non-precedential opinions.
Finally, there are a number of other websites where users
can locate cases and case summaries, such as FindLaw,
MoreLaw, FindACase and, of course, Google.16

Effective Use of Unpublished Opinions
How much weight should be given to an unpublished
decision? The answer to that question depends on a number
of factors. First, it should be plainly obvious that the closer
the facts of an unpublished case are to the particular case
before the court, the more persuasive the unpublished
decision will be. An unpublished decision that addresses
an issue on which there is no published or binding case will
be of far more use than a recent unpublished decision that
stands in stark contrast to years of established precedent.
Indeed, it would be inappropriate for a party to make an
unpublished memorandum decision the centerpiece of his
or her response argument in the face of binding case law,
particularly given that a memorandum opinion may not
describe fully the critical facts upon which the case was
decided.19

One of the concerns raised when the proposed
amendments to New Mexico’s Rule 12-405 were being
considered was that the use and proliferation of
unpublished decisions would create a “secret” body of law
that would only be available to, and passed around among,
certain attorneys. However, given the many resources
for locating unpublished opinions as discussed above,
any litigant—whether pro se or represented by a New
Mexico attorney—should have little trouble finding any
unpublished authority that might be relevant to his or her
case. Indeed, the New Mexico Supreme Court and the New
Mexico Compilation Commission, have already undertaken
the massive task of creating a complete, uniform collection
of New Mexico appellate opinions—dating all the way
back to 1852—in a digital form that will be available for

The identity of the unpublished decision’s author(s)
may also come into play. Take, for example, a Defendant’s
motion to compel filed in state court that relies heavily on
an unpublished decision from a District of New Mexico
Magistrate Judge. This particular Magistrate Judge, prior
to taking the federal bench, also served as a New Mexico
state district judge, and was later appointed to the Court
of Appeals. In response to Defendant’s motion, the
plaintiff cites to a short unpublished decision from a New
Mexico district judge who was appointed only two years
ago. As a former New Mexico state trial and appellate
judge, the federal Magistrate Judge’s written opinion
should be entitled to great weight in state court, cf. Soto v.
Vandeventer, 56 N.M. 483, 493-94, 245 P.2d 826, 832 (1952)
(federal court opinion written by former New Mexico
attorney was “entitled to great weight” in consideration

11
See http://www.fastcase.com/ (last accessed June 24, 2013). Notably, all members of the New Mexico bar have free access to this service. See
http://www.nmbar.org/legalresearch/fastcase.html (last accessed June 24,
2013).
12
See generally http://www.nmdla.org/Default.aspx?pageId=675115
(last accessed June 24, 2013).
13
See note 1, supra.
14
See http://www.nmcompcomm.us/nmcases/NMAR.aspx (last accessed June 24, 2013).
15
See http://www.ca10.uscourts.gov/clerk/opinions.php (last accessed June 24, 2013).
16
See http://www.findlaw.com/casecode/; http://www.morelaw.
com/; http://www.morelaw.com/; http://www.google.com (last accessed June
24, 2013).
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17
See New Mexico Bar Bulletin, Vol. 52, No. 26 (June 26, 2013), at 6;
see also id. at 14 (regarding approval of amendments to Rule 23-112 NMRA
implementing the new official citation format for New Mexico appellate
opinions), available at http://www.nmbar.org/Attorneys/lawpubs/BB/
bb2013/BB062613.pdf (last accessed June 24, 2013).
18
See Mead, supra, 37 WM. MITCHELL L. REV. at 206, footnote.
19
See State v. Gonzales, supra, 110 N.M. at 227, 794 P.2d at 370; see
also Winrock Inn Co. v. Prudential Ins. Co. of America, 122 N.M. 562, 569, 928
P.2d 947, 954 (Ct. App. 1996); Romero v. City of Santa Fe, 2006-NMCA-055, ¶
27, 139 N.M. 440, 134 P.3d 131, 138.
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Conclusion

Continued from Page 22

There is a wealth of unpublished authority out there
for any New Mexico federal or state court litigant who has
access to an Internet connection (whether at home, at
work or at the library). Citation to unpublished decisions
is nothing new—the Federal Appendix, Westlaw and Lexis
have allowed lawyers to locate unpublished case law for
years. Now, with the proliferation of electronic filing,
service and compilation of court orders and decisions,
access to unpublished and non-precedential case law has
expanded almost exponentially, particularly at the federal
level, and even more particularly in the District of New
Mexico, with its Document Retrieval System. At the end of
the day, the fact remains that the only sources of binding,
precedential case law are those opinions designated by
the federal and state appellate courts for publication.
However, the ease of access with which anyone can locate
unpublished opinions—and the New Mexico state and
federal courts’ relaxation of the rules regarding citation
to such opinions—creates a much more level playing
field for briefing and motion practice. It is now up to
each individual litigant to make the best use possible of
the myriad unpublished cases now available at his or her
fingertips.

of case before the New Mexico Supreme Court), and thus
should ostensibly prevail.
Moreover, an unpublished decision containing a
thorough and detailed analysis of the particular issue at
hand should stand against a simple form order or decision
in which the issue is given short shrift. Taking the above
example of the motion to compel, presume that the federal
Magistrate Judge’s opinion contains a detailed analysis of
the same issue on which the defendant bases its motion.
The plaintiff’s unpublished state court decision contains
no analysis but is instead a routine form order, prepared by
plaintiff’s counsel in another case in which he happened
to prevail against a similar motion to compel. To make his
point, plaintiff’s counsel also attaches his response brief
from the other case, which argued the same issue that he
raises against the defendant’s motion to compel but also
contains other grounds on which the state district court
might have ruled in his favor. The district court’s form
order does not specify the ground(s) on which the court
ruled for the plaintiff in the other case. Again, ostensibly,
the Magistrate Judge’s more detailed opinion should be
the more persuasive authority and should win the day.
Ultimately, however, the relative weight to be given to
either of these unpublished opinions would appear to be
within the discretion of the district court, particularly since
one district judge does not bind another.20
20
See B.T. ex rel. G.T. v. Santa Fe Pub. Schs., supra, 506 F.Supp.2d at 727
(“the opinion of another federal district court is not binding on the Court”);
cf. Aspen v. Longford Homes of New Mexico, 2004-NMCA-063, ¶ 12, 135 N.M.
607, 611, 92 P.3d 53, 57 (“The fact that one trial court exercises discretion in
a certain manner does not compel a reversal when another trial court does

Defense News

not exercise discretion in the same manner”) (citing Cadle Co. v. Phillips, 120
N.M. 748, 750, 906 P.2d 739, 741 (Ct.App.1995)).
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By John S. Stiff, Esq., Ann L. Keith, Esq., and
Nels D. Orell, Esq.
Stiff, Keith & Garcia, L.L.C.

Arbitration

Defendant appealed alleging lack of substantial evidence
and punitive damages. Defendant also asserted the
Copyright Act, 17 U.S.C. § 301(a) (1998) preempted the
district court from having subject matter jurisdiction.
The Court of Appeals held the district court had subject
matter jurisdiction and the evidence and law supported
the damage award ($1.00 on breach of contract claim;
$300,000 on the conversion claim; and $2,000,001 as
punitive damages on the conversion claim).

NM Bar Bulletin – January 9, 2013
Vol. 52, No. 2
Frederick v. Sun, New Mexico Court of Appeals
No. 30,967 (filed October 22, 2012)
The plaintiff appealed two district court orders 1) an
order denying a motion to strike defendant’s third-party
complaint, and 2) an order granting defendants’ motion
to compel arbitration. The Court of Appeals reversed both
orders. Based on the plain language of Rule 1-014(A),
and its consistency with the derivative nature of a thirdparty complaint, a third-party defendant can only assert
a defense to the plaintiff’s lawsuit if it is available to the
defendants. Therefore, the third-party defendants could
only assert the defense of arbitration if the defense
could be independently asserted by the defendants. The
Plaintiff’s complaint did not allege any interdependent or
concerted misconduct between the defendant and thirdparty defendant, and equitable estoppel did not provide
a means for the defendant to compel arbitration with the
plaintiff.

Worker’s Compensation
NM Bar Bulletin – January 23, 2013
Vol. 52, No. 4
Vinyard v. Palo Alto, Inc.,
New Mexico Court of Appeals
No. 30,846 (filed November 2, 2012)
The issue in this worker’s compensation case was
how to calculate a worker’s average weekly wage when
the worker held two concurrent jobs, one for nine weeks
and one for fourteen weeks. Wages from both jobs must
be assessed for the calculation of the average weekly
wage, but the method calculating the average weekly
wage when each job had a different duration was the
problem. The Workers’ Compensation Judge calculated
the worker’s wage based on the nine week time period
when the two jobs overlapped. The worker, who wanted
the entire fourteen weeks of his second job included in the
average, appealed. The Court of Appeals reversed, holding
when the facts support a separate computation for each
employer, NMSA 1978, Section 52-1-20(B) (1990) should be
applied to compute an aggregate average weekly wage for
both employers. Subsection (B) (1) should be employed
using the entire time of employment if the period is fewer
than 26 weeks for any concurrent employer. Subsection

Punitive Damages
NM Bar Bulletin – January 16, 2013
Vol. 52, No. 3
Muncey v. Eyeglass World, LLC,
New Mexico Court of Appeals
No. 29,813 (filed August 29, 2012)
A jury verdict awarded $2,300,002 in compensatory
and punitive damages for breach of contract and a tort
claim based on conversion of the plaintiff’s patient files.
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In this case, the Court of Appeals held the Tort Claims
Act prevailed over the Wrongful Death Act, regarding the
maximum liability of a government entity when there is
one decedent and multiple statutory beneficiaries. The
maximum liability of $400,000 to any person under NMSA
1978, § 41-4-19(A)(3)(2004) applied because the Tort
Claims Act protects the public funds of the state from tort
liability for damages in part by limiting the damages that
can be recovered by any person for a single occurrence.

Continued from Page 24
(B) should be applied separately to each job, not limited
to the shortest job, with an aggregate average weekly
wage for all concurrent employers then being computed.
In this case, the Workers’ Compensation Judge should have
averaged the wages for the worker received from his other
job for the full 14 weeks of the worker’s employment.

Additionally, the defendants made an offer of
settlement under Rule 1-068(A) of $350,000. At trial, over
Defendants’ objections, Plaintiff played a video regarding
the decedent’s life to the jury. The judge ruled the
prejudicial effect did not outweigh the video’s probative
value and the defendants would have the opportunity to
cross-examine the persons speaking on the video. The
jury awarded damages of $750,000, and the court granted
the defendants’ motion for remittitur and reduced the
verdict to $400,000 plus $13,032 in medical bills. The
Court granted Plaintiff double costs accumulated from
the date Defendants filed the offer of settlement under
Rule 1-068(A). The Court of Appeals held the district court
did not abuse its discretion in allowing the video to be
played to the jury. The Court affirmed double costs run
from the day of the offer, not at the conclusion of the tenday period in which a defending party can accept an offer
of settlement, and held the award of double costs is not
contrary to the Tort Claims Act.

Legal Malpractice
NM Bar Bulletin – January 23, 2013
Vol. 52, No. 4
Encinias v. Whitener Law Firm, P.A.,
New Mexico Court of Appeals
No. 30,106 (filed September 20, 2012)
The defendant law firm failed to meet the statute
of limitations for the plaintiff’s lawsuit against a public
school. The firm improperly filed the case, but voluntarily
dismissed the lawsuit in the face of sanctions. The plaintiffs
sued for malpractice, misrepresentation, and violation of
the Unfair Practices Act. The firm argued a case for legal
malpractice cannot lie where the underlying action would
not be viable and the district court granted summary
judgment on all three causes of action against the firm.
The Court of Appeals affirmed, holding the school did
not waive its immunity under the Tort Claims Act because
the plaintiff’s claims were for negligent supervision, and
foreclosed the plaintiff’s claim for malpractice. (Judge
Sutin, dissenting) The Court also held the firm did not
violate the Unfair Practices Act. The plaintiffs argued
the firm’s advertisements were false and misleading,
but the advertisements simply indicate the firm’s area of
practice and do not deceive the audience with guarantees
or promises. “Although failing to file a case within the
applicable statute of limitations falls below the standard of
practice generally expected of attorneys, we conclude that
no genuine disputed material fact existed as to whether
the advertisements were misleading or false.”

Arbitration
NM Bar Bulletin – January 30, 2013
Vol. 52, No. 5
Bargman v. Skilled Healthcare Group, Inc.,
New Mexico Court of Appeals
No. 31,088 (filed October 11, 2012)
The plaintiff sued an inpatient rehabilitative care
facility for care she received. The issue was whether
she was required to arbitrate the claims pursuant to an
arbitration agreement she had signed upon admission to
the facility. The trial court ruled the arbitration agreement
was substantively unconscionable. The Court of Appeals
reversed. The parties agreed that the focus should be on
the substantive unconscionability issue was to be limited to
whether the collections exclusion rendered the arbitration
agreement unreasonably or unfairly one-sided. The
case was remanded to allow Defendant the opportunity
to present evidence tending to show the collections
exclusion is not unreasonably or unfairly one-sided such
that enforcement of it is substantively unconscionable.

Tort Claims Act/Wrongful Death Act
NM Bar Bulletin – January 23, 2013
Vol. 52, No. 4
Estate of Lajeuenesse v. Board of Regents, UNM,
New Mexico Court of Appeals
No. 31,470 (filed September 27, 2012)
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Court disagreed that these considerations alone entitled
FastBucks to a determination of the merits underlying the
petition in the case. The court did not abuse its discretion;
especially given FastBucks had the opportunity to raise the
same arguments raised in its mandamus petition in the
context of its defense to the AG lawsuit.

Continued from Page 25
Settlements
NM Bar Bulletin – January 30, 2013
Vol. 52, No. 5

Rules of Professional Conduct

Gomez v. Jones-Wilson, New Mexico Court of Appeals
No. 31,085 (filed October 24, 2012)

NM Bar Bulletin – February 6, 2013
Vol. 52, No. 6

This case involved an alleged pre-litigation oral
settlement agreement between Plaintiff’s attorney and the
attorney for Penske and Defendant Jones-Wilson. While
both attorneys believed they had agreed to a settlement
during their phone call, they differed on whether Plaintiff’s
attorney had agreed to settle the claims against both
defendants or whether he had agreed only to settle the
claims against Penske. Defendant Jones-Wilson moved
for enforcement of the alleged agreement, and the district
court granted the motion. However, because the evidence
established the Plaintiff had not given his attorney the
authority to settle with Jones-Wilson, the Court of Appeals
reversed.

Mercer v. Reynolds, New Mexico Supreme Court
No. 33,830 (filed December 6, 2012)
The Supreme Court interpreted the duty of one’s loyalty
to a client in light of Rule 16-110(C) NMRA of the Rules of
Professional Conduct regarding the imputation of conflicts
of interest to law firms. The Court held when an attorney
has played a substantial role on one side of a lawsuit and
subsequently joins a law firm on the opposing side of that
lawsuit, both the lawyer and the new firm are disqualified
from any further representation, absent informed consent
of the former client. The Court also, concluded under
the same rule that screening the new attorney from any
involvement in the lawsuit is not an adequate response to
the conflict.

Unfair Practices Act
NM Bar Bulletin – January 30, 2013
Vol. 52, No. 5

Toxic Tort/Expert Witnesses

Fastbucks of Roswell, N.M., LLC v. King,
New Mexico Court of Appeals
No. 31,007 (filed November 1, 2012)

NM Bar Bulletin – February 6, 2013
Vol. 52, No. 6
Acosta v. Shell Western Exploration & Prod., Inc.,
New Mexico Court of Appeals
No. 29,502 (filed October 2, 2012)

The Attorney General filed suit in the First Judicial District
Court against numerous FastBucks entities, claiming the
loans and lending practices are unconscionable pursuant
to common law and the New Mexico Unfair Practices Act.
The Attorney General alleged interest rates on the loans
routinely exceeded 500% per annum and prolonged
amortization periods resulted in cumulative payments over
five times the principal of the original amounts. He further
alleged Fast Bucks offered loans without giving consumers
a meaningful opportunity to negotiate and failed to
conduct meaningful inquiries into the likelihood or ability
of the borrowers to successfully complete repayments. A
year later, FastBucks filed a petition for writ of mandamus
against the Attorney General in the Fifth Judicial District
Court seeking to prohibit him from continuing to pursue
the AG Lawsuit. The district court judge denied the
petition on the ground it should not interfere with the
litigation pending in the First Judicial District Court.
FastBucks appealed. The Court of Appeals held the Fifth
Judicial District Court had jurisdiction to consider the
mandamus petition, and venue was proper. However, the
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The district court granted defendants’ motion to
exclude the opinion testimony of plaintiffs’ expert witness
as to causation for the plaintiffs’ lupus and autoimmune
medical conditions. The court then granted partial
summary judgment in favor of defendants on plaintiffs’
claims relating to their lupus and other autoimmune
disorders. The remaining claims relied on other evidence
and expert testimony and proceeded to trial. After the jury
returned a defense verdict, plaintiffs filed a motion for new
trial based on juror misconduct and juror bias. The district
court denied the motion and entered a final judgment.
This was a complex toxic tort case brought by over
200 individuals asserting either personal injury, property
damage, or both claims, against Shell Oil Company,
alleging Shell purposely or negligently deposited and
left various toxic petrochemicals in the ground where
a neighborhood was later built. The Court of Appeals
determined the plaintiff’s expert witness’ study failed
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compensatory damages and $50,000 in punitive damages.
The insurer argued its motion for directed verdict on the
bad faith claim should have been granted because the
claim was not supported by substantial evidence and
did not reach the legal threshold for bad faith under New
Mexico law. The insurer also appealed the admission of
testimony offered by defendants’ expert witness. The
Court of Appeals affirmed the lower court.

Continued from Page 26
to meet the Daubert/Alberico prerequisites for an expert
opinion on causation. The district court did not abuse its
discretion when it determined the plaintiff’s expert could
not base his general causation opinions on his crosssectional study or other cited human animal studies and
affirmed the order partially granting summary judgment
in favor of defendants. The Court of Appeals further
affirmed the trial court’s denial of a new trial based on
juror misconduct and/or bias.

The underlying car accident was allegedly caused by
a driver who was charged with drag racing and reckless
driving. The insurer’s policy excluded coverage for
accidents “resulting from the use of your insured car in or
in preparation for any race, speed contest, hill climbing
exhibition, or any other contest or demonstration,” and
the claim was denied. Defendants brought suit against
insurer in Metropolitan Court and insurer filed this action
in district court seeking a declaratory judgment stating
it had no duty to provide coverage under the policy.
Defendants counter-sued for breach of contract, breach
of the covenant of good faith and fair dealing, and three
other claims that were eventually dismissed. After a
three-day trial, a jury decided the driver was not racing
and returned a verdict against insurer, finding it breached
its contract with defendants and awarded $8,260.08 in
damages, in addition to the bad faith awards. The Court
of Appeals considered the defendants’ expert witness’s
testimony regarding insurance bad faith, “[a] denial of the
claim would not have been frivolous or unfounded, but
that once the charges were dropped (for drag racing), the
claim committee should have given the case ‘a completely
brand new visitation;’ instead the committee ‘continued
with the [same] approach that they had taken.’” The
Court concluded there was adequate evidence to allow
the question of bad faith to go to the jury. As the Court
affirmed the judgment as to the bad faith claim, the insurer
provided the Court with no argument on which to reverse
the punitive damages award.

Sovereign Immunity
NM Bar Bulletin – February 6, 2013
Vol. 52, No. 6
Lu v. Education Trust Board of New Mexico,
New Mexico Court of Appeals
No. 31,363 (filed October 22, 2012)
The Court of Appeals considered whether the district
court properly dismissed the State of New Mexico as a
defendant in a class action suit for breach of contract
on the basis of sovereign immunity. The district court
dismissed the State, and the Court of Appeals reversed.
Plaintiffs were a class of investors in the State’s qualified
higher education tuition programs. Plaintiffs alleged they
had entered into written contracts with defendants in
order to participate with defendants in order to participate
in the State’s 529 plains and defendants breached the
contracts by mismanaging plaintiffs’ investments and
wrongfully investing in high risk ventures rather than
conservative fixed-income investment that plaintiffs had
contracted for. The State argued the second sentence of
§21-21K-3(C) of the Education Trust Act limited the source
of monetary recovery to the Fund and this language gave
rise to the State’s immunity from suit. The Court of Appeals
determined that the section of the Act includes no express
or implied grant of immunity for governmental entities in
breach of contract actions.

Finally, regarding the defendants’ expert, insurer
argued defendants failed to comply with the district court’s
scheduling order and failed to disclose the substance
and grounds for the expert’s proposed testimony. The
defendants never provided an expert report and only
belatedly offered an affidavit and curriculum vitae from
the expert attached to defendants’ opposition to insurer’s
motion for summary judgment. The Court of Appeals
affirmed the district’s court’s denial of the insured’s motion
in limine as the court decided to limit the expert’s testimony
to issues addressed in the affidavit, the testimony was
confined to ultimate facts and to acceptable industry
practices, and the defendants were ordered to make the
expert available for a pre-trial deposition and to bear the
costs of a deposition. In affirming the judgment in the
case, the defendants were entitled to attorney fees and
costs on appeal and the case was remanded to determine
the amount.

Insurance Bad Faith
NM Bar Bulletin – February 20, 2013
Vol. 52, No. 8
American National Prop. & Cas. Co. v. Cleveland,
New Mexico Court of Appeals
No. 30,164 (filed November 21, 2012)
The insurer appealed two awards based on an
allegation of bad faith denial of a claim 1) $20,000 in
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damages award related to the prima facie tort claim. The
court’s reduction of plaintiff’s bill of costs to $9,000 was
affirmed.

Arbitration

Arbitration

NM Bar Bulletin – February 20, 2013
Vol. 52, No. 8

NM Bar Bulletin – March 6, 2013
Vol. 52, No. 10

Ruppelt v. Laurel healthcare Providers LLC,
New Mexico Court of Appeals
No. 30,191 (filed August 16, 2012)

Journeyman Construction LP v. Premier Hospitality II,
New Mexico Court of Appeals
No. 30,773 (filed November 14, 2012)
The parties stipulated their contract dispute would be
resolved through arbitration. The arbitrator determined
the award, which defendant paid in full. Almost a year
later, the court notified the parties of its intention to check
the status of the case, at which point, defendant attempted
to dispute the award of attorney fees, claiming some of
the fees were outside the arbitrator’s authority to award.
The court confirmed the entire award except attorney fees
and remanded the question to the arbitrator asking for
review and explanation of the fees. Plaintiff appealed. The
Court of Appeals held the dispute of the award, over a year
after receipt of notice of the arbitrator’s award and after
payment was too late.

This case considered the substantive conscionability
of an arbitration agreement a nursing home requires
patients to sign as a condition of admission to the home.
The nursing homes appealed the district court’s denial of
their respective motions to dismiss and compel arbitration
pursuant to the terms of their arbitration agreement
entered into with one of their residents. The district court
found the agreement was substantively unconscionable
under New Mexico law because it was unfairly one-sided in
favor of the nursing homes. The Court of Appeals affirmed
the district court because the terms of the agreement
excepted disputes pertaining to collections and discharge
of residents from arbitration, which in effect allowed
the nursing homes to choose the forum to resolve their
disputes that were presumptively deemed to be ‘most
likely,’ while simultaneously forcing plaintiff, the weaker
party, to arbitrate her most likely disputes. Therefore, the
arbitration provision in the agreement was unenforceable.

Forseeability
NM Bar Bulletin – March 6, 2013
Vol. 52, No. 10
Rodriguez v. Del Sol Shopping Center LP,
New Mexico Court of Appeals
Nos. / 30,421/30,578 (filed October 12, 2012)

Insurance Bad Faith
NM Bar Bulletin – February 27, 2013
Vol. 52, No. 9

These consolidated appeals were based on a car
accident where a pick-up truck in the parking lot of Del Sol
Shopping Center in Santa Fe suddenly accelerated because
of a combination of driver and vehicle failure. The truck
went through one of Del sol’s side-by-side business-front
glass walls and into the Concentra Medical Clinic, killing a
mother and her son inside the facility along with a medical
receptionist assisting them. Six other Concentra patients
were also seriously injured. Each lawsuit regarding
premises liability actions filed by the plaintiffs alleged the
owners and operators of Del Sol negligently contributed
to the occurrence by failing to adequately post traffic
signage and erect additional physical barriers between
the parking lot and shopping center. The district courts
granted defendants’ motions for summary judgment, each
declaring the defendants had no duty to protect plaintiffs
inside the building from criminally reckless drivers because
the sequence of events was unforeseeable as a matter

Helena Chemical Co. v. Uribe,
New Mexico Court of Appeals
No. 30,792 (filed September 20, 2012)
Plaintiffs filed suit against defendant for prima facie
tort and defamation. A jury awarded nominal damages on
the claims ($1.00 each) and punitive damages ($75,000),
as to which the district court granted remittitur to $10,000
($5,000 for each claim). Defendant appealed and plaintiff
cross-appealed. The court of Appeals held the district court
did not err in entering judgment in favor of plaintiff on the
claim of defamation and the court properly awarded a
remitted amount of punitive damages. However, the Court
of appeals held the court erred in entering a judgment
based on the jury’s general verdict because the jury’s
answers to the special interrogatories were inconsistent
with the verdict, reversing the judgment and the punitive
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Court of Appeals affirmed. The plaintiffs’ claims of tortious
conduct in its handling of the decedent’s body are
described in the decision and are disturbing; nonetheless,
the Court determined the tort occurred in New Mexico
and even though the Utah funeral home knew the body’s
destination was New Mexico, that was not enough to
establish minimum contacts sufficient to satisfy minimum
contacts.

Continued from Page 28
of law. The Court of Appeals affirmed, but not on the
forseeability-driven duty analysis employed by the district
court, but on the policy-driven duty analysis advanced by
the Restatement (Third) of Torts and Plaintiffs, and recently
adopted by the New Mexico Supreme Court in Edward C. v.
City of Albuquerque, 2010-NMSC-043, 15, 148 N.M. 646, 241
P.3d 1086.

Arbitration
NM Bar Bulletin – March 27, 2013
Vol. 52, No. 13

Indemnity
NM Bar Bulletin – March 6, 2013
Vol. 52, No. 10

Horne v. Los Alamos National Security, LLC,
New Mexico Supreme Court
No. 33,135 (filed January 31, 2013)

Safeway, Inc. v. Rooter 2000 Plumbing & Drain SSS,
New Mexico Court of Appeals
No. 30,196 (filed October 19, 2012)

After a successful arbitration, the employee filed a
lawsuit in state district court, alleging more expansive
claims arising out of the same subject matter covered in the
arbitration agreement. The employer objected, claiming it
should not have to defend against claims that were either
subject to arbitration or were waived by the arbitration
agreement. In this case, plaintiff voluntarily entered into
a contractual agreement with his employer to arbitrate
his grievances. At issue was an additional demand form,
narrowing the issues he could arbitrate. Before arbitration,
there was a dispute over the scope of the arbitration. The
question was what was the employee’s obligation to clarify
or attempt to resolve the dispute regarding the scope of
arbitration? The agreement gave the arbitrator authority
to resolve disputes over the interpretation and scope of
the arbitration agreement. Therefore, plaintiff should have
brought the dispute to the arbitrator. He had several other
options regarding the dispute without resulting to filing
a lawsuit a year later on claims arising out of the same
underlying subject matter, including: 1) objection to the
scope of the arbitration agreement with the arbitrator and
not just his employer and request the arbitrator expand
the scope to encompass all of his grievances; 2) he could
have asked the employer and the arbitrator to agree to
modify or clarify the arbitration agreement to agree that he
could either arbitrate everything or litigate what he could
not; or 3) before the arbitration, he might have sought a
declaratory judgment from the district court to clarify
his rights under the contractual arbitration agreement.
The Supreme Court reversed the Court of Appeals and
reinstated the district court’s grant of summary judgment
in the employer’s favor, holding the employee’s lawsuit
was just another way of repackaging the claims he
contractually agreed to arbitrate and there was nothing
in the record to support a conclusion the parties modified
the arbitration agreement.

The Court of Appeals examined which version of New
Mexico’s anti-indemnity statute applies to an agreement
between and contractor and a landowner: the version of
the statute in force when the parties signed the agreement,
or the emended version in force when the contractor
performed the work and the accident occurred. The
Court of Appeals held the version of the statute in effect
when the contract was signed applies and the statute
voided the contractor’s agreement to indemnify, but not
its agreement to defend and insure. Notwithstanding
the unenforceability of the parities’ indemnification
agreement, material issues of fact precluded entry of
summary judgment on the landowner’s claim of common
law indemnification.
Jurisdiction
NM Bar Bulletin – March 13, 2013
Vol. 52, No. 11
M.R. v. Serenicare funeral Home LLC,
New Mexico Court of Appeals
No. 33,920 (filed October 24, 2012)
The issue in this case was whether a Utah funeral
home established sufficient minimum contacts with New
Mexico to justify a New Mexico court’s exercise of personal
jurisdiction over the funeral home. The funeral home
contracted with an Ohio shipping company to prepare
decedent’s body for shipping from Utah, where she died,
to New Mexico, her residence. The district court concluded
the funeral home did not have sufficient contacts with
New Mexico to satisfy the requirements of due process
and dismissed plaintiffs’ against the funeral home. The
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winding mountainous roadway leading to and from Los
Alamos, New Mexico) with cross-over barriers after it was
allegedly put on notice of the risk by post-construction
accidents and other events. The Court of Appeals held
DOT was immune from suit for such negligence. The
Supreme Court reversed and also held the district court
unduly restricted the evidence offered to show DOT had
received notice of the danger at the location and the
need for remedial action. The case was remanded for a
new trial. The Supreme Court noted, taken to an extreme,
perpetual design immunity would allow DOT to ignore
reality and escape accountability even if a particular
stretch of highway were to cause fatalities on a regular
basis. Additionally, the fact the district court excluded all
evidence of a history (notice) of cross-median collision on
NM 502 was reversible error.

Continued from Page 29
Insurance Bad Faith
NM Bar Bulletin – March 27, 2013
Vol. 52, No. 13
Martinez v. N.M. Department of Transportation,
New Mexico Supreme Court
No. 30,164 (filed November 21, 2012)
The Department of Transportation (DOT) was sued for
negligently failing to remedy a dangerous condition when
it chose not to replace the open center lane of NM 502 (the
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