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The services we provide our members include, but are
not limited to:
•

Exceptional
continuing
legal
education
opportunities, including online seminars, with
significant discounts for DLA members;

•

A newsletter, Defense News, the legal news
journal for New Mexico Civil Defense Lawyers;

•

Members‘ lunches that provide an opportunity
to socialize with other civil defense lawyers, share
ideas, and listen to speakers discuss a wide range
of issues relevant to civil defense attorneys;

•

An e-mail network and website, where members
can obtain information on judges, lawyers,
experts, jury verdicts, the latest developments in
the law, and other issues; and

•

An Amicus Brief program on issues of exceptional
interest to the civil defense bar.
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A Message From The President
By Bryan Evans, Esq.
Atwood, Malone, Turner & Sabin, PA

Dear NMDLA Members:

Second Judicial District Court. The panel will be moderated by
Lorena Olmos. The event will conclude with a reception held
at the Andaluz Ibiza Patio Lounge.

On October 11, 2013, at the Hotel
Andaluz in Albuquerque, NMDLA
will hold its Annual Meeting.
Richard Padilla, NMDLA PresidentElect, has prepared an excellent
program for us this year on ethical
issues facing the modern defense
attorney.

Additionally, NMDLA is privileged and excited to welcome
back Sheldon H. Nahmod, Distinguished Professor of Law at
IIT Chicago - Kent College of Law, as the special guest speaker
at the NMDLA 2013 Annual Civil Rights Seminar to be held at
the Great Albuquerque Jewish Community Center on Friday,
December 6th. Professor Nahmod will be joined by a panel of
New Mexico civil rights practitioners in this popular day-long
seminar.

The program will start with a
luncheon where the Outstanding
Defense Lawyer and the Outstanding Young Lawyer awards
will be given. The 2013 NMDLA Outstanding Defense Lawyer
is William P. Slattery and the Outstanding Young Lawyer is Erica
R. Neff. Congratulations to Bill and Erica! David J. Herring, the
newly appointed Dean of the University of New Mexico School
of Law, will be the luncheon speaker.

Finally, I would like to encourage our many readers of Defense
News to suggest topics for articles for future editions of the
NMDLA Legal News Journal for New Mexico Civil Defense
Lawyers. The Editorial Board ably headed by Courtenay Keller
and Harriett Hickman welcomes submissions of articles and
commentary from readers.

The luncheon will be followed by 2.5 hours of Ethics/
Professionalism MCLE credits. Douglas R. Richmond, Senior
VP in the Professional Services Group of Aon Risk Services,
will present, “Pants on Fire: False Testimony by Clients and
Witnesses.” Following will be a judges’ panel discussion
on ethical and litigation issues facing the modern defense
attorney. The panel will include Judge Carl J. Butkus, Judge
Valerie A. Huling and Judge Denise Barela Shepherd from the

I look forward to seeing you at the NMDLA Annual Meeting
and the Civil Rights Seminar.
Have an enjoyable and safe Fall.
Bryan Evans
Atwood, Malone, Turner & Sabin, PA
2013 NMDLA President

Share Your Successes!
Over the last few years we have been able to enhance the value of membership in the NMDLA by way of electronic access to a
variety of information — especially through the use of email inquiries for information and publication of peer accomplishments.
As part of that continuing effort, we ask each of you to bring your accomplishments to the DLA‘s attention. Submissions might
include a good result at trial, a favorable appellate decision, a successful motion at the trial court level, or a recommended expert
or mediator.
When you submit your success, we will publish the information and case details to our website‘s library of defense verdicts, and
send an email notification to all DLA members. Also, the NMDLA website‘s home page highlights our most recent submissions.
Successes may be submitted in the member-only section of NMDLA‘s website, www.nmdla.org. If you need password assistance,
contact us at nmdefense@nmdla.org.
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Untangling the Web: Differentiating
Between Raskob and Hovet Claims
to Determine the Proper Scope of
Discovery
By Erica R. Neff, Esq. and Alicia M. Santos, Esq.
O’Brien & Padilla, P.C.

By conducting a closer analysis of Raskob and Hovet, these
authors attempt to untangle what appears at first glance
to be a web of issues involving third-party claims against
insurers and suggest a distinct process for handling each
type of claim in the early stages of litigation. These authors
suggest that Raskob and Hovet are harmonious and support
the ultimate conclusion that all cases filed by third-party
claimants against insurers must either be 1) bifurcated and
completely stayed at the outset, or 2) in the case of a Hovet
claim, dismissed entirely for the lack of an existing claim.
Either way, third-party claims cannot be litigated until the
underlying claims are resolved. The authors would like
to emphasize that the positions taken in this article are
not necessarily the positions of the defense bar or of the
NMDLA, but rather suggestions for handling third-party
insurance claims based upon the authors’ own opinions.

In the context of personal injury lawsuits brought as a
result of motor vehicle accidents, there has been a noticeable
increase in plaintiffs’ attorneys seeking to conduct full and
immediate discovery against insurers joined under Raskob
v. Sanchez, 1998-NMSC-045, 126 N.M. 394. Further, there
is confusion and debate as to the effect, or lack thereof, of
Hovet v. Allstate Insurance Co., 2004-NMSC-010, 135 N.M.
397, on the holding of Raskob. There is a difference of
opinion as to whether joinder of and/or discovery against
the insurer are proper under current case law. While New
Mexico’s Supreme Court has addressed the issue of joinder
and, to a certain extent, bifurcation, the decisions have
not clearly resolved the question of whether it is proper
to pursue simultaneous discovery against an insured and
insurer in certain cases and, if so, to what extent. This has
resulted in conflicting rulings in the discovery stage and has
created uncertainty amongst insurers and their attorneys.

Raskob and Its Progeny
In 1998, Raskob first recognized a third-party claimant’s
right to join an insurer in the claimant’s suit against the
insured tortfeasor. 1998-NMSC-045, ¶¶ 3-6, 126 N.M. 394.
There, the claimant contended that she had a direct claim
against the insurer based upon the insured’s procurement
of liability insurance pursuant to the Mandatory Financial
Responsibility Act (“MFRA”), NMSA 1978, Sections 66-5201 to -239. The claimant’s proposed action against the
insurer was solely for indemnification of damages and
did not involve any additional claims against the insurer.
Raskob, 1998-NMSC-045, ¶ 1. The Raskob court ultimately
held that joinder of the insurer will be permitted if 1) the
coverage was mandated by law; 2) it benefits the public;
and 3) no language of the law expresses an intent to deny
joinder. Id. ¶ 3. Raskob’s holding rested on the finding that
compulsory liability insurance under the MFRA is intended
to provide a benefit to the general public and cannot be
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Untangling the Web

Insurance Code (“UTPA”) extends to third-party claimants
a private cause of action directly against liability insurers
when 1) the insurance was procured under the MFRA and
2) the insurer fails to make good-faith efforts to settle
the liability claim. Hovet, 2004-NMSC-010, ¶¶ 1, 24. In
allowing this “Hovet claim,” our Supreme Court built upon
the intended beneficiary status of third-party claimants
recognized in Raskob. However, Hovet also recognized the
necessity of imposing preconditions and limitations on
UTPA-based suits against insurers.

Continued from Page 4
read as only providing indemnification, which would
preclude the joinder of the insurer. Raskob, 1998-NMSC045, ¶ 6. Under this rationale, Raskob authorized joinder of
the defendant-driver’s insurer. Id. ¶¶ 3-6. However, Raskob
failed to address limitations on discovery against the
insurer, despite recognizing that there is no direct cause of
action against the insurer. Id. ¶ 3.

While the New Mexico Trial Lawyers Association,
appearing amicus curiae, stipulated that Hovet claims
should be stayed until the negligence action is resolved,
the Hovet court went “a step further.” 2004-NMSC-010, ¶ 25.
Hovet expressly held:

In 2002, on the heels of Raskob, Martinez v. Reid, 2002NMSC-015, 132 N.M. 237, 46 P.3d 1237, swiftly limited
the application and practice of Raskob joinder. Martinez
continued to recognize the validity of Raskob joinder;
however, Martinez imposed limitations on such joinder by
requiring bifurcation of the trial and otherwise preventing
the jury from hearing about the presence of insurance
in the first stage of the trial.1 Martinez, 2002-NMSC-015,
¶¶ 2, 18, 26. The bifurcation requirements adopted in
Martinez were first set forth in Safeco Insurance Company
v. United States Fidelity and Guaranty Company, 101 N.M.
148, 679 P.2d 816 (1984). Martinez, 2002-NMSC-015, ¶ 26.
The Safeco court had considered whether it was proper to
disclose a plaintiff’s subrogated insurer in a suit brought by
the subrogated insurer against the tortfeasors. 101 N.M.
at 149, 679 P.2d at 817. The Safeco court held that, when
a subrogated insurer is required to be joined as a party,
the fact of the insurer’s joinder is not to be disclosed to
the jury. Id. at 150, 679 P.2d at 818. Martinez expanded
the application of Safeco’s bifurcation rule to cases where
defendants’ liability insurers are joined under Raskob.
Martinez, 2002-NMSC-015, ¶ 26.

A third-party claimant’s statutory cause of action
against the insurer for unfair settlement practices
must await the conclusion of the underlying
negligence action between the claimant and
the insured. . . Thus, a third-party claimant may
not sue both the insured and the insurer in the
same lawsuit. Not only that, the third-party
claimant will not even have an action under
Section 59A-16-20(E), unless and until there has
been a judicial determination of the insured’s
fault and the amount of damages awarded in the
underlying negligence action.
Id. ¶ 26. Accordingly, the third-party claimant will not
have a Hovet claim if the parties to the underlying suit
settle. Id. ¶ 26. The court explained that this limitation
discourages serial litigation and prevents frustration of the
policy reasons that encourages settlement. Id.

Although Martinez imposed a requirement to
bifurcate the liability claims against the insured and the
indemnification claims against the insurer, it did not
provide instruction as to the proper steps to take after the
bifurcation. Specifically, neither Martinez nor any appellate
court has addressed whether and to what extent discovery
against the insurer should be stayed upon such bifurcation.
This has caused confusion and disagreement amongst
plaintiffs’ and defendants’ counsel, resulting in immediate
motion practice and inconsistent rulings from the district
courts.

The Hovet court included a somewhat infamous
and highly debated footnote in its decision. Footnote 2
states, in part, “[N]othing in this opinion is intended to alter
the holding of either Raskob or Martinez.” In light of the
fact that Raskob and Martinez apply to indemnificationonly claims (i.e. non-statutory, non-direct actions) against
the insurer and that Hovet applies to statutory UTPA claims
against the insurer, the controversy surrounding Footnote
2 seems to be unfounded.

Hovet: a New Species of Third-Party Claim

The Great Raskob/Hovet Debate

Two years after Martinez, Hovet v. Allstate Insurance Co.,
2004-NMSC-010, 135 N.M. 397, held that Section 59A-16-20
of the Trade Practices and Fraud Article of the New Mexico

There is a difference of opinion as to Hovet’s effects
on Raskob. Some attorneys assert that Hovet overruled
Raskob, which results in the prohibition of either joining or
pursuing discovery against an insurer prior to adjudication
of the underlying suit, regardless of whether there is a direct
claim against the insurer or not. Attorneys refuting this

1
Martinez noted that the need for bifurcation is diminished where
Rule 11-411 NMRA would allow disclosure of insurance to the jury. In such
cases, the trial court retains discretion not to bifurcate. Martinez, 2002NMSC-015, ¶ 26.
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Untangling the Web

have no direct action against the insurer. This point was
emphasized in Martinez. See 2002-NMSC-015, ¶ 13 (“The
term ‘direct action’ may be misleading, because these cases
generally envision joinder of the insurance company along
with the alleged tortfeasor; that is, the plaintiff could not
proceed against the insurer alone.”). A complete stay of
discovery in Raskob-type cases makes sense in light of
Hovet’s prohibition of litigating direct-action claims against
the insurer during the underlying proceedings. It would
be illogical to allow claimants to proceed with discovery
against insurers in Raskob-type cases, where the claimant
does not hold a direct action against the insurer, when
Hovet expressly denounced such discovery even where the
claimant attempts to assert a direct cause of action.

Continued from Page 5
position rely, in part, on Footnote 2. Second, some argue
that Hovet permits Raskob joinder, but requires bifurcation
and a complete stay of discovery against the insurer
pending resolution of the underlying matter. In other
words, it is argued the cases are harmonious, but Hovet
places mandatory preconditions on Raskob joinder. Third,
there is an argument that Hovet permits Raskob joinder,
but requires bifurcation and a partial stay of discovery
against the insurer. Under this theory, limited discovery
against the insurer is permissible during litigation of the
underlying suit. For example, insurers may have to produce
evidence related strictly to the claims against the insured,
such as scene photographs, vehicle repair estimates, and
recorded statements. Finally, some take the position that
Hovet has no effect on Raskob, thus allowing Raskob joinder
regardless of Hovet’s directives.

Refusal by the plaintiffs’ bar to accept proposed
discovery stays has prevented consistent handling of
these cases. Interestingly, a survey of NMDLA members
also revealed inconsistencies amongst the judiciary
when presented with disputes arising out of these cases.
Although the proposed steps outlined above provide a
reasonable resolution to these issues, without further
guidance from the New Mexico Supreme Court, trial court
rulings regarding discovery against insurers will continue
to be somewhat unpredictable.

In light of the reasoning behind and holdings of
Raskob, Martinez, and Hovet, these authors posit that two
reasonable courses of action are available for third-party
claimants’ cases against insurers. First, pursuant to Hovet,
there is truly no suit to be had against an insurer under
the UTPA unless and until a judgment against the insured
is secured by the claimant. Accordingly, no discovery
can be propounded against the insurer, even in cases
involving direct-action UTPA claims, until adjudication of
the underlying claims. Second, in the case of an insurer
joined under Raskob for indemnification purposes, the case
against the insurer must first be bifurcated under Martinez.
While case law has not yet expressly dictated a complete
stay of discovery following bifurcation of claims against
Raskob-joined insurers, the next logical and practical step
is to prohibit discovery against the insurer altogether.

*The authors would like to thank all NMDLA members who
participated in the survey.

First, the logic behind the Martinez mandate to
bifurcate Raskob-type claims supports a complete stay of
discovery against the insurer. In reaching its decision, the
Martinez court emphasized that the presence or absence
of insurance is not relevant to the issues of liability or
damages in the ordinary negligence case. 2002-NMSC-015,
¶ 23. Accordingly, the court recognized that the insurer is
simply a nominal party in such cases. Id. Allowing discovery
against such a nominal party would result in confusion
of the issues, inflation of litigation efforts, unnecessary
litigation of issues which are not ripe for adjudication, and
prejudice to the insurer in having to respond to irrelevant
discovery requests.
Second, although Hovet does not expressly address
Raskob-type cases, its reasoning and holdings support, at
the very least, a complete stay of discovery against insurers
in those cases.2 Claimants in Raskob-type cases clearly

ing resolution of the underlying claims. Either way, the result is that the
third-party claimant may not pursue discovery against the insurer unless and
until a judgment against the insured is entered in the underlying case. In
other words, the end-results of these two positions are in accord.

2
These authors also believe that there is strong support for the
idea that Hovet requires the complete dismissal of Raskob-type claims pend-
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Year-Round Opportunities to Help
Those in Need Through Volunteer
Legal Services
By Alicia M. Santos, Esq.
O’Brien & Padilla, P.C.

Each year, New Mexico’s legal professionals answer
the call to help those less fortunate in a multitude of ways,
from organizing food drives to purchasing gifts and other
necessities for underprivileged families. While the selfless
efforts of those who participate in these worthy causes are
greatly appreciated, there remains a need in the community
that attorneys are in a unique position to fill − the civil
legal needs of low-income New Mexicans. The State Bar
of New Mexico, in coordination with other volunteer bar
associations and community organizations, has developed
several programs that make it easy for attorneys to provide
meaningful year-round legal assistance to those in need.
Below are two ongoing legal services volunteer programs
that offer attorneys weekly and monthly opportunities to
donate their legal services.

or to get involved, please contact Jennifer Broomfield,
Jennifer.Broomfield3@va.gov; Keya Koul, kkoul@cmsls.
com; or Greg Gambill, ggambill@montand.com.
The Homeless Legal Clinics held in Albuquerque, Las
Cruces and Santa Fe assist a population of the community
who might otherwise never have access to legal services.
Similar to the VCJI clinic, volunteer attorneys who staff
the Homeless Legal Clinics provide legal information and
advice, as well as refer clients to low income or pro bono
legal service programs. The legal issues that arise during
the clinic tend to be basic legal questions related to
administrative law, student loans, preparation of pleadings
for pro se litigants, employment issues, Social Security

The Young Lawyers Division has partnered with New
Mexico Veterans Affairs Health Care System and the State
Bar of New Mexico to implement the Veterans Civil Justice
Initiative (VCJI). The VCJI offers military veterans a broad
range of legal services through a series of monthly clinics
held at the VA hospital in Albuquerque. Each month,
the VCJI seeks at least twelve (12) attorneys to consult
with military veterans in the areas of family, landlord/
tenant, consumer, employment, and drivers’ license law.
The volunteer attorneys provide each veteran with a 1520 minute consultation in one of the above areas of law.
Those wishing to volunteer should not be discouraged
from doing so because they do not practice in any of the
listed areas of law. An in depth knowledge of these legal
areas is not necessary to serve as a volunteer attorney,
as many veterans are seeking very general information
about their legal options and other resources available
to them. Additionally, several legal organizations such
as Legal Aid and Senior Citizens’ Law Office are present
at the clinics and accept referrals of cases requiring more
in depth assistance, should the veteran’s legal needs
fall within the organization’s parameters. The clinics are
held on the second Tuesday of every month from 9:00
a.m. to 12 p.m. For more information about the project,
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Opportunities to Help

Justice Initiative and Homeless Legal Clinic offer easy and
convenient opportunities for attorneys to provide free yearround legal services to a largely underserved population
of our community. Attorneys choose how frequently they
want to participate in each program, whether it is once
a month, every other month or just a few times a year.
Regardless of how often an attorney volunteers, the advice
and information provided to clients during each clinic is
an invaluable step towards bringing access to civil legal
justice to all.

Continued from Page 8
disability and benefits assistance, creditor disputes, and
landlord–tenant issues. Attorneys can volunteer at the
clinic in three different capacities, providing flexibility
for the attorneys. Attorneys can staff the clinic on Friday
mornings, from 9 a.m. to 11 a.m. Attorneys who staff the
clinic consult with three to four clients for approximately
one hour each. Attorneys can also serve as an “information
referral source” to assist in-person attorneys with client
questions in specific legal areas. Volunteering in this
“on call” capacity allows even the busiest attorneys to
contribute to this worthy cause. Finally, attorneys can
serve as a referral attorney, taking on cases that are too
complicated to resolve during clinic consultations. To
participate in the homeless legal clinics contact Laurel
Nesbitt at nesbitt@66law.com or (505) 244-3779.
With each clinic taking place at set weekly and monthly
times and lasting just a few hours, the Veterans Civil

Defense News

9

Fall 2013

S AV E T H E D A T E
Friday, December 6
from 8am to 4pm
Greater Albuquerque Jewish Community Center

NMDLA 2013
Annual Civil Rights Seminar
With Special Guest Speaker
Sheldon H. Nahmod, Distinguished Professor of Law
IIT Chicago - Kent College of Law
The NMDLA is privileged and excited to welcome back Professor
Sheldon Nahmod, well-known expert on constitutional law, civil rights
and the law of Section 1983. He is the author of Civil Rights and Civil
Liberties Litigation: The Law of Section 1983; A Section 1983 Civil
Rights Anthology; a casebook, Constitutional Torts (3d ed. 2010, with
Wells and Eaton); and numerous law review articles. He has argued
civil rights cases in the U.S. Supreme Court and many other federal
courts. In addition, he lectures regularly on civil rights matters to
federal judges and attorneys throughout the country. He will be joined
by a distinguished panel of New Mexico civil rights practitioners in this
popular day-long seminar.
For further information and the opening of on-line registration go to
www.nmdla.org or call 505.797.6021

Announcement From The Federal Bar Association

The Federal Bar Association is pleased to announce the formation of the New Mexico
Chapter of the Federal Bar Association. The Federal Bar Association is a national voluntary,
professional organization for attorneys and the judiciary who practice in the federal system. It
is dedicated to the advancement of the science of jurisprudence and to promoting the welfare,
interests, education, and professional development of all attorneys involved in federal law.
The New Mexico Chapter’s vision is to sponsor CLE events with nationally-renowned speakers
on topics of particular interest to lawyers with a federal practice and to provide opportunities
for federal practitioners in New Mexico to engage with one another and with the New Mexico
federal judiciary. The New Mexico Chapter encourages New Mexico attorneys to become
members of the Federal Bar Association and to get involved with our local New Mexico
Chapter. For more information, contact Monica Garcia at mrgarcia@btblaw.com.
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NMDLA Civil Case Summaries
April - June 2013
State Court Opinions

By John S. Stiff, Esq., Ann L. Keith, Esq., and
Nels D. Orell, Esq.
Stiff, Keith & Garcia, L.L.C.

Administrative Appeals; State Agency Authority;
Standard of Review

appeal to determine whether there is substantial evidence
in the record as a whole to support the agency’s decision,
even if two inconsistent conclusions could be reached, and
that the evidence in this matter was sufficient. The opinion
is being appealed, and Certiorari was granted.

NM Bar Bulletin – April 10, 2013
Vol. 52, No. 15
Skowronski v. NM Pub. Educ. Dep’t,
New Mexico Court of Appeals, 2013-NMCA-034
No. 31,119 (filed November 8, 2012)

Workers’ Compensation; Statutory Interpretation
NM Bar Bulletin – April 10, 2013
Vol. 52, No. 15

The Court of Appeals addressed the ability of the
Secretary of the New Mexico Public Education Department’s
authority to act alone in revoking a teaching license, the
Superintendent’s ability to make credibility determinations,
and a district court’s standard of review on appeal of
administrative agency’s decision. In the administrative
proceeding, a hearing officer held an evidentiary hearing
on the issues and submitted proposed findings of fact,
conclusions of law, and recommended decision in favor
of the licensee. The Secretary “familiarized herself with
the record before the hearing officer” then adopted and
rejected some of the hearing officer’s recommendations,
ultimately issuing a decision and order against the licensee.
The district court affirmed the Superintendent’s decision.

Fowler v. Vista Care,
New Mexico Court of Appeals, 2013-NMCA-036
No. 31,438 (filed December 13, 2012)
In this appeal of a Workers’ Compensation
Administration award, the Court of Appeals considered
whether: (1) temporary total disability benefits are subject
to a durational limit; (2) a previous determination that a
worker is at maximum medical improvement precludes a
finding that the worker was no longer at maximum medical
improvement at a later date; and (3) employer is entitled to
a credit against the temporary total disability benefits for
previously paid lump sum payments for future permanent
partial disability benefits.

The Court of Appeals held that the Secretary is
empowered to make a final revocation, and did not
interpret the applicable constitutional and statutory
scheme as requiring a Commission, board, or “group” to
have final administrative say or revocation authority. The
Superintendent was permitted to make her own credibility
and fact-based determinations where she had familiarized
herself with the record, the hearing officer’s report, and
supported her findings by reference to the transcript
and parts of the record. The Secretary’s failure to observe
witnesses’ demeanor or defer to the hearing officer’s
determinations was not a deprivation of due process where
the Secretary’s conclusions were supported by the record
and based on review of the transcript and record. Finally,
the Court noted a district court reviews an administrative

Defense News

First, the Court held temporary total disability benefits
are subject to NMSA 1978, Section 52-1-47(A)’s 700-week
durational limit and the lifetime benefits exception of
Section 52-1-41(A). Second, the WCJ had authority to modify
and remove worker’s “maximum medical improvement”
status where the evidence was sufficient to support a
finding that the worker’s condition had deteriorated since
the date he was determined to be at MMI. Third, the Court
remanded the credit on lump sum payment issue for
consideration by the WCJ following its ruling regarding the
700-week limit for temporary total disability payments. The
opinion is being appealed, and Certiorari was granted.
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The Court of Appeals reviewed the district court’s grant
of summary judgment against two private parties and the
City in a case involving property damage allegedly caused
by the defective construction of a retaining pond. The
Court of Appeals reversed the summary judgment finding
against the private parties because it found that disputed
issues of material fact existed as to when Plaintiff acquired
a sufficient level of inquiry notice under the discovery
rule. The Court noted that historically, the discovery rule
presents a jury question, and the facts presented made
summary judgment improper.

Continued from Page 11
Whistleblower Protection Act; Employment Law;
Statutory Interpretation
NM Bar Bulletin – April 10, 2013
Vol. 52, No. 15
JaNet v. Marshall,
Court of Appeals, 2013-NMCA-037
No. 31,090 (filed December 19, 2012)

Regarding the City, the Court found Plaintiff did
have notice of the potential claims more than two years
before filing the complaint, and thus beyond the two year
statute of limitations applicable to the City. However, the
Court reversed the grant of summary judgment against
the City finding disputed issues of material fact regarding
separate causes of action accruing with each new injury
under Valdez v. Mountain Bell Telephone Company, 107
N.M. 236, 755 P.2d 80 (Ct. App. 1988), and the potential for
injuries having occurred within the respective statutes of
limitation. Certiorari was not applied for.

In the first review of the recently enacted Whistleblower
Protection Act (WPA), NMSA 1978, Sections 10-16C-1 to -6
(2010), the Court of Appeals addressed whether certain
individual defendants were to be treated as “public
employers” under the WPA. An employee was terminated
after reporting concerns about a situation involving a
colleague. The employee who reported the concerns was
terminated by a supervisor, at the request of another
supervisor. The Court held that a cause of action could not
be maintained against the supervisors because they did
not come within the WPA’s definition of “public employer”
and were not “officers.”

Administrative Appeal/licensees

In finding the supervisors were not “officers” as
contemplated by the WPA, the Court noted that in
determining who qualifies as a public officer, “only
one factor need be considered: whether the officer
possesses a delegation of a portion of the sovereign
power of government, to be exercised for the benefit of
the public.” To be a “state officer” requires an office with
powers and duties of state-wide scope, created by law,
and an incumbent lawfully appointed and qualified. The
Court found the supervisors lacked the authority to be
considered officers under the WPA. In dissent, Judge Fry
noted that the WPA had protective and deterrent purposes
that were not served by allowing individuals “farther
down the chain” to engage in “vindictive” and retaliatory
conduct with immunity, and would not deter the conduct
addressed by the WPA. The opinion is being appealed, and
Certiorari was granted.

NM Bar Bulletin – April 17, 2013
Vol. 52, No. 16
N.M. Board of Dental Health Care v. Jaime,
Court of Appeals, 2013-NMCA-040
No. 30,748 (filed January 24, 2013)
The Court of Appeals reviewed whether a district court
erred in overturning the Board of Dental Health Care’s
(“Board”) decision to discipline a dentist where the hearing
officer found no unprofessional conduct. A hearing officer
issued a report finding no unprofessional conduct, which
was then reviewed by the Board. The Board concluded
that the evidence did in fact demonstrate unprofessional
conduct.
The district court heard the matter on appeal and
found the Board’s decision was arbitrary and capricious
because it was dismissive of the hearing officer’s report.
The Court of Appeals reversed the district court and
concluded that a board is not required to give deference
to a hearing officer’s factual findings, and that the board is
charged with the task of rendering a decision and providing
the findings of fact and conclusions of law underlying the
decision. Certiorari was not applied for.

Limitation of Actions/Tort Claims Act/Summary
Judgment
NM Bar Bulletin – April 17, 2013
Vol. 52, No. 16
Yurcic v. City of Gallup,
Court of Appeals, 2013-NMCA-039
No. 30,786 (filed January 24, 2013)
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NM Bar Bulletin – May 8, 2013
Vol. 52, No. 19

Contract Option Agreement/Summary Judgment

Edenburn v. N.M. Department of Health,
Court of Appeals, 2013-NMCA-045
No. 31,285 (filed December 11, 2012)

NM Bar Bulletin – April 17, 2013
Vol. 52, No. 16
Garcia v. Sonoma Ranch East II, L.L.C.,
Court of Appeals, 2013-NMCA-042
No. 30,920 (filed January 28, 2013)

This matter involved review of summary judgment
entered in favor of the Department of Health (“DOH”)
based on its claim that a draft letter was not subject to
disclosure, based on the “rule of reason,” and that an email
string was not subject to disclosure, due to the deliberative
process privilege, a form of executive privilege. The Court
of Appeals reversed, finding that the draft letter was
subject to disclosure because, unlike some states, New
Mexico’s IPRA statute is broad enough to include draft
documents and nothing indicates they are excluded from
public inspection. In Republican Party of New Mexico v. New
Mexico Taxation and Revenue Department (Republican Party
II), 2012-NMSC-026, 283 P.3d 853, the Supreme Court found
the “rule of reason” obsolete due to a modification of the
Public Records Act. The Attorney General’s Inspection of
Public Records Act Compliance Guide was not binding on
courts, and further it only indicated that “notes or other
materials prepared solely for an employee’s own use” may
not be subject to public inspection.

The Court of Appeals reviewed the district court’s
ruling that a party’s failure to make a payment on an
Option Agreement regarding real property ended the
obligations and rights of the party supposed to make the
payment. The Court affirmed summary judgment finding
that the agreement between the parties was for an option
to purchase real estate and that ceasing to make payments
was a way of not exercising the option to purchase. Plaintiffs
argued that more than non-payment should be required
for the termination of an option contract; however, the
only provision of the option agreement concerning both
notice and an exercise of the option required notice of
intent to exercise the option. Finally, the Court concluded
that the option was not purchased for the full amount
of consideration for the land, but that the full amount of
consideration was merely the total cost should the option
be exercised. Certiorari was not applied for.

The email string was held to be disclosable because
Republican Party II expressly held that no deliberative
process privilege exists in New Mexico, and the email
string did not come within the executive communications
privilege because they did not involve the Governor.
Republican Party II’s findings regarding the absence of
a deliberative process privilege and overruling of cases
applying the “rule against reason” was held to apply
retroactively. Certiorari was denied.

UM/UIM Coverage/Offsets
NM Bar Bulletin – April 24, 2013
Vol. 52, No. 17
State Farm Mutual Auto. Ins. Co. v. Safeco Ins. Co.,
Supreme Court, 2013-NMSC-006
No. 33,622 (filed February 21, 2013)

Conflict of Interest/Legal Malpractice

The Supreme Court was presented with the question
of whether the primary or secondary underinsured (UIM)
insurer, if either, should be given the statutory offset for
the tortfeasor’s liability coverage. Under State Farm Mutual
Automobile Insurance Company v. Jones, 2006-NMCA-060,
139 N.M. 558, 135 P.3d 1277, the primary insurer who
insured the vehicle involved in the accident, was entitled
to an offset of any liability payments. The Court overruled
Jones on this issue and held the primary insurer of the
vehicle in which the passenger was riding is obligated to
exhaust its UIM limits before a secondary insurer must pay
UIM benefits, consistent with Tarango v. Farmers Insurance
Company of Arizona, 115 N.M. 225, 849 P.2d 368 (1993),
and Schmick v. State Farm Mutual Automobile Insurance
Company, 103 N.M. 216, 704 P.2d 1092 (1984).
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NM Bar Bulletin – May 15, 2013
Vol. 52, No. 20
Spencer v. Barber,
2013-NMSC-010
No. 33,133 (filed February 28, 2012)
Following the district court’s entry of summary
judgment in favor of defendant, the Supreme Court was
presented with two questions: (1) whether the duties a
lawyer owes wrongful death statutory beneficiaries are
governed, in whole or in part, by the Rules of Professional
Conduct; and (2) whether an adversarial relationship
precludes only contract based malpractice claims and
not independent tort claims. First, the Court found that
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Continued from Page 13

NM Bar Bulletin – May 29, 2013
Vol. 52, No. 22

where an attorney harms a statutory beneficiary by
failing to exercise reasonable skill and care during the
representation of a personal representative, that the
Rules of Professional Responsibility become relevant in
ascertaining the scope of duty owed by the attorney to
the personal representative and how a breach of duty may
have harmed the statutory beneficiary.

Luginbuhl v. City of Gallup, Gallup Police Department,
2013-NMCA-053
No. 31,910 (filed March 11, 2013)
The petitioner appealed the denial of his request for
injunctive relief to block his employer from forcing him
to resolve his employment dispute through arbitration
because he was not a “dues-paying member” of the
respective Union. The Court of Appeals found Petitioner
was a public employee, working for a public employer,
and subject to the Public Employee Bargaining Act, the
Collective Bargaining Agreement (CBA), and the fourstep grievance procedure that required arbitration. The
arbitration clause did not fail for lack of consideration
because it was validly negotiated and Petitioner was an
undisputed member of the bargaining unit, and that the
arbitration provision was not vague or uncertain because
it covered any written dispute brought by a member of

Second, the Court found the adversarial exception to
malpractice actions does not preclude non-malpractice
tort claims against an attorney for misrepresentation,
fraud, and collusion, none of which depend on the duty
arising out of the contract. Additionally, the malpractice
claim was not barred by the adversarial exception where
there were genuine issues of material fact regarding
the attorney’s exercise of reasonable skill and care in
representing the personal representative and whether it
harmed the statutory beneficiary.
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arbitration the case was automatically stayed. The Court of
Appeals found that filing a motion to compel arbitration
does not automatically stay a proceeding because a stay
is dependent on the reasonable discretion of the court
under both the Federal Arbitration Act and New Mexico’s
Uniform Arbitration Act. The sanctions award was upheld
on a finding that the nursing home did not comply with
the district court’s order compelling discovery and a
sustained and deliberate disobedience of court orders
regarding discovery. The amount of the sanction was not
an abuse of discretion due to the discovery violations as
well as “misrepresentations” and “misbehavior before the
court.” The dissent believed that the monetary sanction
should have been limited to the reasonable expenses and
attorney fees incurred due to defendants’ conduct and
that the amount should be determined at an evidentiary
hearing. Certiorari was denied.

Continued from Page 15
the bargaining unit and that petitioner initiated a written
dispute.
Petitioner was still bound by the arbitration clause,
despite being a non-union member, because he was a
member of the bargaining unit that negotiated the CBA
and decades of case law recognizes that CBA’s apply to all
members of the bargaining unit. Finally, the arbitration
provision did not deny Petitioner access to the courts
because it provided an adequate and complete forum
for disputes and access to the courts existed because
he retained the right to appeal any arbitration decision.
Certiorari was not applied for.
Workers’ Compensation/Statute of Limitations

Workers’ Compensation/Estoppel

NM Bar Bulletin – June 5, 2013
Vol. 52, No. 23

NM Bar Bulletin – June 5, 2013
Vol. 52, No. 23

Schultz v. Pojoaque Tribal Police Department,
2013-NMSC-013
No. 33,372 (filed April 11, 2013)

Millar v. NM Department of Workforce Solutions,
2013-NMCA-055
No. 31,581 (filed January 31, 2013)

Petitioner sought death benefits following the death
of her husband and her claim was denied by the Workers’
Compensation Judge and the Court of Appeals as not
timely filed. Petitioner claimed that the delay in filing
was the result of the employer’s conduct. The Court of
Appeals assumed the employer’s conduct caused the
petitioner to file an untimely claim, yet found that NMSA
1978, Section 52-1-36 was a tolling statute and that even
tolling the limitations period the claim was untimely filed.
The Supreme Court reversed the Court of Appeals, and
found that Section 52-1-36 does not call for “strict tolling.”
Instead, Section 52-1-36 was found to allow a claimant a
“reasonable period of time in which” to file a claim after the
statute of limitations where an employer’s promises are
sufficient for a claimant to reasonably rely upon in waiting
to file their claim.

A worker who received unemployment benefits was
later found to have been disqualified due to misconduct
related to his employment and ordered to refund the
overpaid benefits. The issues on appeal were whether the
district court exceeded its authority in holding the Tribunal
violated the timeliness requirements by holding a hearing
five months after petitioner started receiving benefits,
and whether the doctrine of equitable estoppel barred
workforce solutions from recovering the overpayments.
The Court of Appeals held that prompt notice of benefits
being in jeopardy is part of the procedural fairness of
workers’ compensation and that there was no absolute
deadline for notifying a claimant of or processing an
appeal. The Court also held that the affirmative obligation
to recover full repayment of benefits from an overpaid
claimant forecloses the application of equitable estoppel
against Department of Workforce Solutions. Certiorari was
denied.

Arbitration Act/Discovery Sanctions
NM Bar Bulletin – June 5, 2013
Vol. 52, No. 23

Damages/Pre-Judgment Interest

Weiss v. THI of New Mexico at Valle Norte, LLC,
2013-NMCA-054
No. 30,296 (filed December 26, 2012)

NM Bar Bulletin – June 12, 2013
Vol. 52, No. 24
Badilla v. Wal-Mart Stores East, Inc.,
2013-NMCA-058
No. 31,162 (filed February 7, 2013)

The district court awarded sanctions against defendant
nursing home for its failure to fully engage in discovery
based on its claim that by filing a motion to compel
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2013 NMDLA LUNCHEON, CLE,
& ANNUAL MEETING

Continued from Page 16
Plaintiff sought personal injury damages under breach
of express and implied warranty claims against defendant
based on the Uniform Commercial Code. The complaint
was filed after the expiration of the three year statute of
limitations on personal injury claims, but within the four
year statute of limitation on breach of contract claims.
The district court entered summary judgment finding the
claims were for personal injury and not governed by the
four-year statute of limitation under the UCC’s warranty
provisions. The Court of Appeals affirmed, holding that
the three-year personal injury statute applies when
the gravamen of a claim is in tort, although the claim is
presented as one for breach of warranty under the UCC.
The opinion is being appealed, and Certiorari was granted.

Friday, October 11, 2013
11:30 am to 5 pm
Hotel Andaluz, Albuquerque
Pants on Fire: False Testimony by
Clients and Witnesses
Ethical and Litigation Issues Facing the
Modern Defense Attorney
Register Online at www.nmdla.org

Damages/Pre-Judgment Interest
NM Bar Bulletin – June 19, 2013
Vol. 52, No. 25

Join the NMDLA as it celebrates the outstanding
achievements of the Defense Lawyer of the
Year and Young Defense Lawyer of 2013 and
hear from the new Dean of the UNM School
of Law, David Herring, Esq. at the luncheon,
followed by nationally recognized speaker Doug
Richmond discussing ethical issues in handling
false testimony by clients and witnesses, and
a distinguished panel of judges discussing
decorum and civility in the modern courtroom.
(2.5 E/P MCLE Credits)

Sunnyland Farms, Inc., v. Central New Mexico
Elec. Coop., Inc.,
2013-NMSC-017
No. 32,968 (filed April 18, 2013)
The Supreme Court reviewed (1) an award of contract
damages, (2) lost profit damages, (3) punitive damages, (4)
a trial court’s offset of damages, and (5) issues regarding
pre- and post-judgment interest. First, the Court held that
in a contract action, a defendant is liable only for those
consequential damages that were objectively foreseeable
as a probable result of his or her breach when the contract
was made, and found there was not sufficient evidence of
special circumstances entitling plaintiff to consequential
damages. Second, the Court reinstated the trial court’s
calculation of lost profit/negligence damages finding it is
not error for a trial court to credit one expert’s testimony
over another’s.

See page 20 for a registration form or
register online www.nmdla.org

Third, the Court affirmed vacating the punitive
damages award, finding that the overwhelming weight
of the evidence failed to meet the standard for awarding
punitive damages against a corporation for its employee’s
misconduct under Chavarria v. Fleetwood Retail Corporation,
2006-NMSC-046, 130 N.M. 478, 143 P.3d 717. Fourth, the
Court held that the principles of equity do not permit a
defendant to assert a right of subrogation and obtain an
offset that it acquires from a plaintiff’s insurer because
one asserting a right to subrogation must be without
fault. Fifth, the denial of prejudgment interest was upheld
because the delay in settlement arose from a legitimate
difference of opinion due to the complexity of the case.
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Thank You Firm Contributors
Butt Thornton & Baehr P.C.
Civerolo, Gralow, Hill & Curtis, P.A.
Gallagher, Casados & Mann, P.C.
Montgomery & Andrews, P.A.
Riley, Shane & Keller, P.A.
Yenson, Allen & Wosick, P.C.
To be recognized for annual contributions, contact nmdefense@nmdla.org

DEFENSE news
The Legal News Journal for New Mexico
Civil Defense Lawyers
Market your products or services in the next issue of Defense News.
Contact NMDLA for more information at nmdefense@nmdla.org.

Defense News

18

Fall 2013

CONGRAT U L AT I O N S
2013 N MDL A L aw ye r o f t he
Yea r Awa rd Wi n n e rs

Join us at the 2013 New Mexico Defense Lawyers Association Annual Luncheon for the
Lawyer of the Year Awards ceremony. The awards will be presented on
October 11, 2013, in Albuquerque at the Hotel Andaluz.
Register online at our website: www.nmdla.org
Or contact us by e-mail nmdefense@nmdla.org or phone 505.797.6021

Outstanding Civil
Defense Lawyer

Young Lawyer of the Year

Erica R. Neff, Esq.
O’Brien & Padilla, P.C.

William P. Slattery, Esq.
Hinkle, Hensley, Shanor &
Martin, L.L.P.

Young Lawyer of the Year
This award is given to one or more
attorneys who have not practiced
more than five years or are under the
age of 36 and have, by their ethical,
personal, and professional conduct,
shown exemplary achievement in
the legal profession and/or who
have contributed time and
expertise to NMDLA.

Outstanding Civil Defense Lawyer
This award is given to one or more
attorneys who have, by their
ethical, personal, and professional
conduct, exemplified for their
fellow attorneys the epitome of
professionalism and ability.

To learn about the 2013 Award Winners please visit our website at:
www.nmdla.org
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2013 NMDLA Annual Meeting - October 11, 2013
Ethical and Litigation Issues Facing the Modern Defense Attorney

The 2013 NMDLA Annual
Meeting will take place at

Hotel Andaluz

125 South Second St. NW
Albuquerque, NM 87102

For directions to Hotel Andaluz go to
http://www.hotelandaluz.com/around-town/
map-directions/. Valet parking is available.
Albuquerque’s world famous International
Balloon Fiesta runs from October 5-13. Make
your hotel and travel plans early. For hotel
reservations call Hotel Andaluz 1.877.987.9090
or go to www.hotelandaluz.com

REGISTRATION FORM - 2013 NMDLA ANNUAL MEETING
You may register by returning the form below or register online at www.nmdla.org
Name: ________________________________________ Firm: _____________________________________
Address: ______________________________________ City/State/Zip: ______________________________
Phone: ________________________________________ Email: _____________________________________

Registration Fees:

□ $99 DLA Members
□ $79 Government Staff Attorney
□ $45 Luncheon (no CLE)
□ Check

□ MasterCard

□ $124 DRI Member
□ $69 Adjusters/Paralegals
□ Visa		

□ $149 Non DLA or DRI Member
□ $0 Judges / Clerk / Law Student

□ Purchase Order

Credit Card No. _______________________________________ CID Code _________ Expires _____________
Billing Address with Zip Code _________________________________________________________________
Name on Card _____________________________________________________________________________
Signature _________________________________________________________________________________

Send Payment with form to:
NMDLA
P.O. Box 94116
Albuquerque, NM 87199-4116
Fax to 877-245-5021
Email to nmdefense@nmdla.org
Questions? Call 505.797.6021

Cancellations / Refunds: Cancellations will be accepted in writing if received by 5:00 p.m.,
Monday, October 7 less a $25 handling fee. No refunds will be given after that date.
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