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A Message From The President
By Nancy Franchini, Esq.
Gallagher Casados & Mann PC
Garrett of Montgomery and Andrews, P.A., NMDLA’s Amicus
brief was filed at the end of November.

Dear NMDLA Members:
In my last letter (I promise)
as NMDLA President, I wish
to thank each of you for
being a member of this great
organization. Without each
of you being a member,
contributing articles to the
Defense News, announcing
your
defense
verdicts,
submitting questions about
potential experts and sharing
your knowledge about the defense bar, this organization
would not be what it is today.

This year has brought three new Board members to the
NMDLA-Sean Garrett (Montgomery & Andrews), Cody Rogers
(Miller Stratvert) and Lorena Olmos (Modrall). With their own
experience and enthusiasm, these new Board members will
ensure NMDLA’s vitality in the future.
Thank you to the Editorial Board who has published four
Defense News journals this year filled with exceptional articles.
To the partners of defense law firms, please encourage your
associates to write an article for the Defense News and to
volunteer to become a member of the Editorial Board. Your
respective firms will be recognized and your associates can
start to become a part of our legal community outside of
handling cases.

NMDLA just finished its last CLE of the year, the Annual Civil
Rights Seminar, which was a great success. Thank you, Bryan
Garcia and Jerry Walz, for pulling together another excellent
civil rights CLE. Thank you also to retired Federal District Judge
Bruce Black who provided us with some words of wisdom
based on his years on the bench. We will all miss you, Judge
Black, and we wish you a fantastic retirement.

In closing, thank you for trusting me to be the president of this
organization again. It has been an honor and privilege to serve
on the NMDLA Board for the last five years. I leave this post
in the very capable and gifted hands of Bryan Evans, the 2013
NMDLA President, who will serve this organization well.
Happy New Year!

NMDLA just recently submitted an Amicus brief to the New
Mexico Supreme Court in the case of Arthur L.Bustos, Personal
Representative v. Zia Park, LLC, et al. D-412-CV-201100495,
which is a wrongful death case. The New Mexico Supreme
Court invited NMDLA to submit a brief on the issue of venue
shopping earlier this year. Thanks to the tireless efforts of Sean

Nancy Franchini
Gallagher, Casados & Mann PC
NMDLA Interim-President 2012

Share Your Successes!
Over the last few years we have been able to enhance the value of membership in the NMDLA by way of electronic access to a
variety of information — especially through the use of email inquiries for information and publication of peer accomplishments.
As part of that continuing effort, we ask each of you to bring your accomplishments to the DLA‘s attention. Submissions might
include a good result at trial, a favorable appellate decision, a successful motion at the trial court level, or a recommended expert
or mediator.
When you submit your success, we will publish the information and case details to our website‘s library of defense verdicts, and
send an email notification to all DLA members. Also, the NMDLA website‘s home page highlights our most recent submissions.
Successes may be submitted in the member-only section of NMDLA‘s website, www.nmdla.org. If you need password assistance,
contact us at nmdefense@nmdla.org.
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Unringing the Bell:

Discovery in the Age of Social Media
By Courtenay L. Keller, Riley, Shane & Keller, P.A.
and Harriett J. Hickman, Gallagher, Casados & Mann, P.C.

The pervasiveness of social
media and use of social networking
sites such as “Facebook”, “Twitter”,
“MySpace”, and “LinkedIn” has
dramatically expanded discovery
opportunities for defense counsel
seeking a “smoking gun.”
Ever
increasing numbers of people have
become downright habitual about
sharing personal information online,
including daily posts about even
the most mundane activities, special
events, opinions, and interests. Some
may be skeptical about how likely
it is to find useful information on a
Facebook page, and yet, a review
of published cases addressing the
topic reveals that discovery of evidence through social
media sweeps is becoming more prevalent. Moreover,
although claimants’ attorneys have become more savvy
about counseling their clients to use caution when posting
online information, the fact remains, once a photo, video,
or statement has been posted online, getting rid of it is like
unringing the proverbial bell. As a result, social networking
sites constitute a virtual well-spring of potentially useful, if
not incriminating, evidence. Despite privacy settings and
other mechanisms that minimize public access to content,
it has become easier to gain access to social medial content
in the litigation context. This article explores the methods
for gaining and maximizing access to social media content,
hurdles to getting such evidence admitted at trial, and
the pitfalls and ethical considerations implicated in social
media investigations.

of social media as the “Social Media
Revolution” and argues “the future is
all about digital media.” According
to Qualman, Facebook has 1 billion
users, which would make it the 3rd
largest country in the world, in terms
of population; China and India being
first and second, and the United
States being fourth. Qualman also
claims that social media has become
the number one activity on the
web. In arguing that social media
plays a significant role in offline
relationships, he cites to statistics
that 1 in 5 couples meet online
and 1 in 5 divorces are blamed on
Facebook. Qualman also argues that
the revolution has only just begun, given that over 50% of
the world’s population is under the age of 30, Generation
Y and Z consider e-mail passé, some universities have
stopped distributing e-mail accounts, Kindergartners are
learning on iPads, not chalkboards, and 92% of children
under the age of 2 have a “digital shadow”. However, adults
are not immune. Qualman claims every second, 2 new
members join LinkedIn, which is the equivalent of the entire
enrollment of the Ivy League joining LinkedIn . . .everyday.2
Regardless of whether you accept Qualman’s argument
and statistics, the use of social media discovery has
undeniably increased dramatically over the past few
years in civil cases involving personal injury, employment
law, family law, malpractice, intellectual property, and
insurance coverage and fraud. Inevitably, the use of social
media evidence in litigation will continue to expand. Such
information may be obtained directly from the internet
through the use of search engines such as Google, Bing,

The sheer number of people using social media
suggests you have an excellent chance that a claimant,
witness, or juror is “plugged in”, and a good chance that
you will discover useful information about them online.
Erik Qualman1 of Socialnomics refers to the prevalence

dia Video 2013: Social Media Revolution 4” (published on Nov 7, 2012),
which is part of a series of social media videos that claim to be the most
watched in the world. Ironically, you too can view the video on YouTube, just Google “Social Media Video 2013: Social Media Revolution 4.”
2
Source: www.socialnomics.net, Social Media Video 2013.

1
Qualman is the author of Socialnomics: how social media
transforms the way we live and do business and creator of “Social Me-
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*1. The defendant had obtained one of the claimant’s public
Facebook pages, which contained a variety of relevant
information4 and posts containing relevant comments by
other claimants in the lawsuit. Based on that showing, the
defendant sought full unredacted social media content.
The Court viewed the information already obtained by
the defendant as “potentially relevant” in the lawsuit and
stated, “[i]f all of this information was contained on pages
filed in [an] “Everything About Me” folder, it would need to
be produced. Should the outcome be different because it
is on one’s Facebook account?” The Court noted the very
fact the claimant had made such information available to
others by publishing it on Facebook presented an “even
stronger case for production, at least as it concerns any
privacy objection” because it was the claimant who, “by
[her] own volition, created relevant communications and
shared them with others.” Id at *2. The Court agreed that
each claimants’ social media content should be produced,
albeit in camera.

Continued from Page 4
Yahoo!, and sites such as YouTube and Spokeo. There
are also cottage industry companies specializing in
gathering social media evidence that are capable of more
in depth investigation and more comprehensive data
collection. However, for the defense attorney looking to
take advantage of a claimant’s penchant for over-sharing,
good old-fashioned discovery mechanisms should not be
overlooked.
The general rule is, information that is publicly
viewable online carries with it no expectation of privacy.
However, there are ethical implications involved in social
media “investigations.” It is fairly well accepted that neither
counsel, nor any person employed by counsel, should
attempt to obtain information under false pretenses. It
is unethical for attorneys to misrepresent who they are to
third parties. See Rule 16-401 NMRA. “Friending” someone
under false pretenses in order to gain access to non-public
content is equally unethical. That includes employing
another to “friend” a claimant or a witness in order to gain
access to non-public content. Indeed, contacting someone
through a friend request is not advised if such contact
would be prohibited otherwise, i.e., ex parte contact with
a person who is represented by counsel. See Rule 16-402
NMRA. However, the Bar Association of New York issued
an opinion that a lawyer does not violate the Rules of
Professional Conduct by “friending” an unrepresented party
if the lawyer or lawyer’s agent uses his/her real name and
real profile. Moreover, there is nothing prohibiting counsel
from downloading content that is publicly available.

The key to obtaining such broad discovery in the
Honeybaked Ham case was that the defendant had already
obtained social media content that showed further
discovery would “likely be fruitful.” Id. at *2. The Court was
“appreciative of privacy concerns and [was] not sold on
all of Defendant’s alleged areas of relevant information,
particularly regarding expressions of positive attitude
about this or that.” Although the Court considered some
of the defendant’s requests to be “a significant (albeit
. . . in certain respects justifiable) intrusion into the
class member’s semi-private lives”, it ultimately ordered
production to a special master of the following: (1) any
cell phone used to send or receive text messages during
a specific period of time; (2) all necessary information to
access any social media websites used by such person
for the time period; and (3) all necessary information to
access “any email account or web blog or similar/related
electronically accessed internet or remote location used
for communicating with others or posting communications
or pictures”, during the time period. The Court directed
the parties to “collaborate to create (1) a questionnaire to
be given to the Claimants with the intent of identifying all
such potential sources of discoverable information; and (2)
instructions to be given to the Special Master defining the
parameters of the information he will collect.” The Court
would then “receive in hard copy all information yielded by

Generally, courts nationwide have acknowledged
the discoverability of social networking content. One
court described the content of a party’s social media as,
“Everything About Me”3 and acknowledged the area of
social media “presents thorny and novel issues with which
courts are only now coming to grips . . . .” EEOC v. Original
Honeybaked Ham Co. of Ga., Inc., Slip Copy, 2012 WL 5430974
(D.Colo.), 116 Fair Empl.Prac.Cas. (BNA) 743, 96 Empl. Prac.
Dec. P 44,675. In Honeybaked Ham, the EEOC claimed that
a class of female employees had been subjected to sexual
harassment, hostile work environment, and retaliation
in violation of Title VII of the Civil Rights Act of 1964. In
discovery, the defendant sought numerous categories
of documents “designed to examine the class members’
damages—emotional and financial—as well as documents
going to the credibility and bias of the class members.” Id at

4
Specifically, the defendant had obtained from one of
the claimant’s Facebook account: statements that discussed her financial expectations in this lawsuit; a photograph of herself wearing a shirt with a word written across the front, which she had alleged was used pejoratively against her and that use of the word
offended her; comments about her emotional state in having
lost a beloved pet as well as having suffered a broken relationship; comments reflecting a positive outlook on how her life stood
post-termination; self-described sexual aggressiveness; sexually
amorous communications with other class members; and post-termination employment, income opportunities, and financial condition.

3
The Court stated, “[i]f there are documents in this folder
that contain information that is relevant or may lead to the discovery of admissible evidence relating to this lawsuit, the presumption
is that it should be produced. The fact that it exists in cyberspace on
an electronic device is a logistical and, perhaps, financial problem,
but not a circumstance that removes the information from accessibility by a party opponent in litigation.” Honeybaked Ham at *1.

Defense News

5

Winter 2012 / 2013

Thank You Firm Contributors
Bannerman & Johnson, P.A.
Butt Thornton & Baehr P.C.
Civerolo, Gralow, Hill & Curtis, P.A.
Gallagher, Casados and Mann, P.C.
Riley, Shane & Keller, P.A.
Yenson, Allen & Wosick, P.C.
To be recognized for annual contributions, contact nmdefense@nmdla.org

Unringing The Bell

contain further evidence . . .” and granted the defendant
access to the claimant’s “current and historical Facebook
and MySpace pages and accounts, including all deleted
pages and related information.” The Court concluded
“[p]roduction of plaintiff’s entries on her Facebook and
MySpace accounts would not be violative of plaintiff’s
right to privacy, as plaintiff had no legitimate reasonable
expectation of privacy given the nature and purpose of
such social networking sites, and any such concerns were
outweighed by defendant’s need for the information.” The
key in Romano was that because the “public portions of
plaintiff’s social networking sites contain[ed] material that
[was] contrary to her claims and deposition testimony,
there [was] a reasonable likelihood that the private
portions of her sites may contain further evidence such as
information with regard to her activities and enjoyment of
life, all of which are material and relevant to the defense of
this action.”

Continued from Page 5
this process, review the information in camera and require
the production to Defendant of only that information
which the Court determines is legally relevant under the
applicable rules.” Finally, the Court would give the EEOC
an opportunity to assert privilege and seek a protective
order, but still require the EEOC to produce non-privileged
material along with a privilege log.
The Court noted the relative value of the claims in
“addressing whether the potential cost of producing the
discovery is commensurate with the dollar amount at issue.”
The cost of the Special Master was to be borne equally
by the parties. Indeed, the Court declined to make the
defendant bear the entire cost because the discoverable
information was “created by the Claimants.” However, the
Court indicated a willingness to reallocate the cost to the
defendants if the endeavor produced “little or no relevant
information.”

However, unfettered access to a claimant’s content is
not guaranteed. One of the plaintiffs in Richards v. Hertz
Corp. alleged she had sustained injuries in an automobile
accident that impaired her ability to play sports, and
caused her to suffer pain that was exacerbated in cold
weather. ---N.Y.S.2d --- (2012); (2012 WL 5503841). The
defendant sought authorizations permitting access to all
status reports, e-mails, photographs and videos posted
on the plaintiff’s Facebook profiles since the date of the
accident. Id. However, the trial court limited the scope of
discovery to only copies of photos posted on Facebook that

Romano v. Steelcase, Inc., involved a personal injury
claimant who alleged permanent injuries and an inability
to participate in certain activities, and an adverse effect
on her enjoyment of life. Based on the defendant’s
representations concerning the content of the public
portions of the plaintiff’s MySpace and Facebook pages,
the Court acknowledged “there was a reasonable likelihood
that the private portions of plaintiff’s pages might

Defense News
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networking site from October 2005 through the present
‘that reveal, refer, or relate to any emotion, feeling or mental
state of Plaintiff, as well as communications by or from
Plaintiff that reveal, refer, or related to events that could
reasonably be expected to produce a significant emotion,
feeling or mental state.’” Id. at *3. The Mailhoit Court noted
that this category is not “reasonably particular,” and it does
not provide the responding party notice of what should
be considered responsive material. Where the plaintiff’s
mental and emotional state was at issue, this category
could include any statement, such as, “I hate it when my
cable goes out,” or an event that triggers an emotion such
as watching a movie or football game. Id. at *4.

Continued from Page 6
depicted her participating in a sporting activity. Id. On
appeal, the Richards Court found that the defendant had
made an adequate showing that the discovery sought was
reasonably calculated to lead to the discovery of admissible
evidence and it was reasonable to expect that other
portions of the plaintiff’s Facebook profile may contain
additional evidence relevant to her claimed injuries. The
Richards Court ordered the plaintiff to produce the broader
scope of materials, but subject to an in camera review.
Id. Ultimately, discovery of the plaintiff’s Facebook page
revealed photographs depicting the plaintiff skiing after
the accident. Id.

Only the third category of requests were more tailored
to put the plaintiff on notice of the materials to be produced
and were deemed reasonably calculated to lead to the
discovery of admissible evidence. That category sought
all communications between plaintiff and any current or
former Home Depot employees that in any way referred or
pertained to plaintiff’s employment at Home Depot or to
the lawsuit. Id. at *5.

In EEOC v. Simply Storage Management, LLC, 270 F.R.D.
430 (2010), defendants sought production of the plaintiff’s
“complete profile on Facebook and MySpace (including all
updates, changes, or modifications”) and all status updates,
messages, wall comments, causes joined, groups joined,
activity streams, blog entries, details, blurbs, comments,
and applications. . . .” The claimant objected arguing that
the requests were overly broad, not relevant, and unduly
burdensome. Id. at 432. Ultimately, the Court allowed the
requests for production to stand having found that “any
profiles, postings, or messages (including status updates,
wall comments, causes joined, groups joined, activity
streams, blog entries). . .that reveal, refer, or relate to any
emotion, feeling, or mental state, as well as communications
that reveal, refer, or relate to events that could reasonably
be expected to produce a significant emotion, feeling, or
mental state” were an appropriate scope of relevance. Id.
at 436. The same test should be used to determine what
photos should be produced. Id. While acknowledging
that the scope of the discovery requests was somewhat
broad, the Simply Storage Court indicated that it relied
upon counsel to ensure compliance with the order and to
make a judgment call about what information is responsive
to another party’s discovery requests. Id. The Court also
noted that claimants should realize that revealing private
information is the inevitable result of alleging injuries,
and privacy concerns are outweighed by the fact that the
production involves information the claimant has already
shared with at least one other person through private
messages or with a larger number of people through
postings. Id. at 437.

From a practice standpoint, given that at least one New
Mexico district court judge has broadly ordered a plaintiff to
turn over passwords to all social networking sites to which
he belonged, there is an argument that defense counsel
should not constrain themselves by drafting requests that
are too narrowly tailored to the matters alleged in the
complaint. For example, depending on the view of the
judge before whom your case is pending, because you
may be given access to passwords and all content, you
may not want to serve narrowly written requests seeking
only content that directly addressed or commented on the
matters alleged in the complaint or information in conflict
with the alleged emotional distress, physical restrictions,
disabilities, losses, or other claims. As in Honeybaked Ham,
most courts tend to reject plaintiff’s “blanket” claims of
privacy because it is the plaintiff who chose to put his or
her physical condition and emotional state of mind in issue
by filing a lawsuit, thereby rendering social networking
content fair game, including content protected by privacy
settings and made available only to “friends”. Indeed, there
is an inherent fallacy in permitting protection of semiprivate representations that are contrary to assertions
made in a lawsuit. However, other courts tend to resist
discovery requests that are deemed to be overly broad,
such as requests for “blanket” access to a claimant’s entire
social networking profile. Therefore, drafting discovery
requests that will withstand objection is key. In those
situations where your judge is not likely to order carte
blanche access to passwords and private content, the task
will be to draft sufficiently comprehensive requests in order
to avoid semantical objections. In cases in which useful
and relevant evidence is obtainable from public content,
the task of obtaining access to private content is much
easier. However, absent such evidence, defense counsel

In contrast, in Mailhoit v. Home Depot, __F.R.D. __,
2012 WL 3939063, the Court found similar language in
three of defendant’s four requests for production to be
impermissibly overly broad in scope. For example, the first
category, very similar to the request approved by the Simply
Storage Court, sought any “profiles, postings or messages
(including status updates, wall comments, causes joined,
groups joined, activity streams, blog entries) from any social
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into evidence at trial.5 In Griffin v. Maryland, the Court of
Appeals of Maryland concluded the State of Maryland had
not sufficiently authenticated pages that were allegedly
printed from the defendant’s girlfriend’s profile on a socialnetworking website and reversed the conviction. 19 A.3d
415 (Md. 2011). “In so doing, we should not be heard
to suggest that printouts from social networking sites
should never be admitted. Possible avenues to explore to
properly authenticate a profile or posting printed from a
social networking site, will, in all probability, continue to
develop as the efforts to evidentially utilize information
from the sites increases.” The Court offered a number of
authentication opportunities including the most obvious
method, simply asking “the purported creator if she indeed
created the profile and also if she added the posting in
question.” Another, more cumbersome method, would
be searching “the computer of the person who allegedly
created the profile and posting and examine the computer’s
internet history and hard drive to determine whether that
computer was used to originate the social networking
profile and posting in question ‘[s]ince a user unwittingly
leaves an evidentiary trail on her computer simply by using
it, her computer will provide evidence of her web usage.’”
See Griffin, 19 A.3d at 427-28 (quoting Seth P. Berman, et
al., Web 2. 0: What’s Evidence Between “Friends”?, Boston
Bar J., Jan.-Feb.2009, at 5, 7). A third method would be
“to obtain information directly from the social networking
website that links the establishment of the profile to the
person who allegedly created it and also links the posting
sought to be introduced to the person who initiated it.” The
latter method was successfully employed to authenticate a
MySpace site in People v. Clevenstine, 68 A.D.3d 1448, 891
N.Y.S.2d 511 (2009).

Continued from Page 7
should consider serving more tailored requests in order
to avoid a “fishing expedition” objection. Ultimately, while
it is important to effectively draft discovery requests that
do not get buried by objections, it is likewise important to
draft discovery requests that go far enough, that are broad
enough, in order to maximize your chances of gaining
access to the greatest amount of useful content.
In cases in which a search of publicly available social
media produces fruit, practitioners may consider the
benefit of not serving discovery requests too early in the
case in order to avoid alerting the plaintiff (and counsel) to
the need to be more circumspect when online. Once useful
information is obtained through proper, public channels,
that information can be used, at the right time, to gain
access to private content. It can also be used to impeach
a less than candid party or as a means to open the door to
forensic experts capable of locating deleted content.
The proverb you cannot unring a bell was particularly
apt in Lester v. Allied Concrete, --- S.E.2d ----, 2013 WL 119666
(Va. 2013). As noted above, savvy plaintiffs’ attorneys
advise their clients to be cautious when posting on social
media sites, however, under Lester, it would be improper
for counsel to direct a client to change or alter prior
postings. In Lester, the plaintiff had sent a message through
Facebook to an attorney for the defendant, which enabled
that attorney to access plaintiff’s Facebook page and
download a photograph of the plaintiff that was arguably
inconsistent with his claims in the lawsuit. The defendant
sought production of “screen print copies on the day this
request is signed of all pages from [plaintiff’s] Facebook
page including, but not limited to, all pictures, his profile,
his message board, status updates, and all messages sent or
received.” Plaintiff’s attorney directed plaintiff to “clean up”
his Facebook page and to delete photos from his Facebook
page. After the plaintiff deleted his Facebook page, his
attorney served an answer to the discovery request, which
denied that he had a Facebook page “on the date this is
signed . . . .” The Defendant filed a motion to compel, after
which the Facebook page was reactivated, but photos
were deleted. Printouts of the “cleaned up” version of the
page were sent to defendant’s counsel who then hired
an expert who determined that the photos had been
deleted. Ultimately, monetary sanctions were imposed on
both the plaintiff and his attorney. Although Lester is an
extreme example, counsel should be aware that Facebook
has recently implemented a feature that allows a user to
download to a zip file every post ever made to his or her
site.

In conclusion, as long as information from social
networking sites is obtained through appropriate channels,
even those portions that are subject to privacy restrictions
may be used for evidentiary purposes. Ideally, you can
obtain public content to support more specific requests,
but absent that, knowing the view of your particular
judge and/or preparing sufficiently narrow and specific
requests should suffice. In any event, a request for access
to a claimant’s social media profile should be automatic.
Taking the time to investigate social networking sites has
become common enough that it is considered by some to
be a matter of professional competence. Remain mindful
of the ethical boundaries, but do not lose sight of the
diminished expectations of privacy and the prolific amount
of information available in the social networking arena.
5
In the federal courts, authentication is partially addressed
through the notion of “conditional relevancy” pursuant to Federal
Rule 104(b), which provides “[w]hen the relevancy of evidence
depends upon the fulfillment of a condition of fact, the court shall
admit it upon, or subject to, the introduction of evidence sufficient
to support a finding of the fulfillment of the condition.” Griffin, 19
A.3d at 428, n. 15 (citing Lorraine v. Markel American Insurance, 241
F.R.D. 534, 539–40 (2007)).

Finally, obtaining access to social networking
evidence may not be as difficult as getting it admitted
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state of New Mexico as well as
official annotations, forms and
official commentary, along with
local rules, Jury Instructions,
and Code of Professional
Conduct. Replaced and
supplemented annually.

Official New Mexico
Selected Taxation
and Revenue Laws
and Regulations™
Statutes and associated
regulations for taxes, fees
and tax credits administered
by the Taxation and Revenue
Department. DVD included
contains prior year tax laws
as well as current laws.

Modest monthly or annual fee. No hidden charges.

For product information and training,
call Brad Terry at 505-363-3116

New Mexico
Official Forms
on CD-ROM
Over 1,345 Official Forms in
Word®, WordPerfect® and PDF
Formats on 2 CDs. Covers
Judicial and Statutory forms
and Uniform Jury Instructions.
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2 013 NMDLA
M E M B E RSHIP RENEWALS
Renewals Are Now Due For 2013
Please check with your firm administrator before renewing
to avoid duplicate membership registration.
Renewal is available online at www.nmdla.org

NMDLA 2013 MEMBERSHIP
DRIVE PROMOTION!
The NMDLA Is Proud To Announce The
2013 Membership Drive Promotion!
As we spread the word about the value of being
an NMDLA member, we’re making membership
promotion fun. Each NMDLA member who sponsors a
new member will receive one entry in a drawing for a
new iPad! Each new member will receive an entry in
the drawing as well. There is no limit to the number
of entries a current NMDLA member can receive, so
don’t be shy in your recruiting efforts. Just e-mail your
recruits’ names to nmdefense@nmdla.org to assure
your name is entered in the drawing.
The 2013 Membership Drive Promotion runs until
July 31, 2013, and the winner of the drawing will be
announced at the NMDLA Annual Meeting,
October 11th at the Hotel Andaluz in Albuquerque.
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NMDLA 2013 DUES RENEWAL
It's time to renew your membership with the New Mexico Defense Lawyers Association. If you
have already renewed your NMDLA membership through the New Mexico State Bar, you do not
need to take further action to renew. Also, your firm may elect to renew through NMDLA's early
payment discount program – please check with your firm administrator to avoid making a
duplicate payment.
NMDLA Member Classifications and Rates
¨ Standard Member: I am duly licensed to practice law in the State of New
Mexico and for the most part, based on caseload and time, I represent the
defendant in civil litigation.
¨ Associate Member: I am an attorney who does not otherwise qualify for the
regular membership or I am a non-attorney professional. Associate members
have the same rights and privileges as a Regular Member except the rights to
vote, hold office, and access defense-only information as deemed by the Board
of Directors.
Private Sector
Public Sector
Five or more years in practice:
$160
$100
Less than five years in practice:
$100
$ 50
Associate membership:
$110
$ 60
By signing below, I affirm that the information on this form is correct and complete.
Signature: ________________________________________ Bar Date: ___________________
Print Name:_______________________________________
❑ Check

❑ MasterCard

❑ Visa

Renewal Amount: ____________

❑ Purchase Order

Credit Card No. _________________________CID Code ________ Expires _______________
Name on Card __________________________Amount to Charge: $ _____________________
Billing Address with Zip Code _____________________________________________________
Signature ______________________________________________________________________
Fax credit card renewal to (877) 245-5021, or email PDF to nmdefense@nmdla.org, or submit by
mail. Please make checks payable to New Mexico Defense Lawyers Association (NMDLA),
and mail to: New Mexico Defense Lawyers Association, P.O. Box 94116, Albuquerque, NM
87199-4116.
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Foster Parents in New Mexico:
When “Public Employees” Under the
New Mexico Tort Claims Act Are Not
“State Actors” Under Federal Law

By Mark D. Standridge, Esq.
Jarmie & Associates
Hypothetical:

out Plaintiff for sexual abuse on the
basis of her gender.” Plaintiff alleged
that Husband “acted at all times as a
public employee and agent of CYFD.”
In order to maintain her federal claims,
Plaintiff alleged that, for the entire
time that she resided in the home of
Husband and Wife as a foster child,
Husband “acted under color of law”
as the licensed foster parent for, and
agent of, CYFD by providing care for
and maintaining control of Plaintiff as
a minor child in the custody of CYFD.

Husband and Wife were licensed
as foster parents by CYFD in 2001.
While he was licensed as a foster
parent, Husband was not otherwise
an employee or volunteer for the State
of New Mexico or any of its agencies.
Husband and Wife have two biological
sons of their own. In January of 2003,
while she was a minor in the legal
custody of CYFD, Plaintiff was placed
in foster care in Husband and Wife’s
home. Plaintiff lived in the licensed
foster care home of Husband and Wife
from January of 2003 to November of
2006.

In lieu of filing an Answer to
Plaintiff’s Complaint, Husband filed a
Motion to Dismiss under FED. R. CIV.
P. 12(b)(6), asserting that he is not
amenable to suit under Section 1983.
Plaintiff filed a Response in Opposition
to this Motion, arguing that Husband,
as a foster parent regulated by the
State of New Mexico, is indeed a proper
Section 1983 Defendant. Plaintiff also noted that “licensed
foster parents providing care for children in the custody of
the human services department, corrections department
or department of health” are included in the New Mexico
Tort Claims Act’s definition of “public employee.” How
should the Court rule on Husband’s Motion?

In February of 2007, after having
left Husband and Wife’s home, Plaintiff
filed a Complaint for Damages under
42 U.S.C. § 1983 against Husband,
alleging that Husband had sexually molested her on
numerous occasions beginning in 2003. Plaintiff alleged
that Husband became licensed as a foster parent for the
purpose and plan of having easy and secret access to a
minor female child for the purpose of sexual molestation.
Plaintiff also claimed that, pursuant to detailed and
explicit state statutes and regulations, CYFD operated and
maintained the foster home through its employees, who
missed or ignored “red flags” concerning signs of sexual
abuse.

Stating a Claim Under Section 1983
In order to state a claim for relief in an action brought
under 42 U.S.C. § 1983, Plaintiff must establish that she was
(1) “deprived of a right secured by the Constitution or laws
of the United States”; and (2) “the alleged deprivation was
committed under color of state law.” Am. Mfrs. Mut. Ins. Co.
v. Sullivan, 526 U.S. 40, 49-50 (1999)(emphasis added). It is

In a Complaint, Plaintiff raised two substantive claims
against Husband pursuant to 42 U.S.C. § 1983. In Count I,
Plaintiff claimed that Husband violated her substantive due
process rights to be free from harm and to bodily integrity.
In Count II, plaintiff claimed that Husband violated her
Equal Protection rights, in that Husband allegedly “singled
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consists of determining whether the state has delegated
to a private party ‘a function traditionally exclusively
reserved to the States.’” Rodrigues, 293 F.3d at 1203
(quoting Gallagher v. Neil Young Freedom Concert, 49 F.3d
1442, 1456 (10th Cir. 1995)). “While many functions have
been traditionally performed by governments, very few
have been ‘exclusively reserved to the State.’” Flagg Bros.
v. Lefkowitz, 436 U.S. 149, 158 (1978) (quoting Jackson v.
Metro. Edison Co., 419 U.S. 345, 356 (1974)). The nexus test
holds that a private decision can be attributed to the State
only when the state has exercised coercive power or has
provided such significant encouragement, either overt or
covert, directed toward the specific conduct of which the
plaintiff complains, that the choice must in law be deemed
to be that of the State. Blum v. Yaretsky, 457 U.S. 991, 1004
(1982); Gallagher, 49 F.3d at 1448.

Continued from Page 12
axiomatic that a claim may be brought under 42 U.S.C. §
1983 only if the Defendant acted under color of state law.
Rendell-Baker v. Kohn, 457 U.S. 830, 835 (1982). “Only in
rare circumstances can a private party be viewed as a ‘state
actor’ for section 1983 purposes.” Harvey v. Harvey, 949 F.2d
1127, 1130 (11th Cir.1992); see also Rendell-Baker, 457 U.S.
at 841 (the acts of private contractors do not become acts
of the government by reason of their significant or even
total engagement in performing public contracts).
In a Section 1983 case, it “is not enough ... for a plaintiff
to plead state involvement in some activity of the institution
alleged to have inflicted injury upon a plaintiff; rather,
the plaintiff must allege that the state was involved with
the activity that caused the injury giving rise to the action.”
Sybalski v. Indep. Group Home Living Program, Inc., 546 F.3d
255, 257-58 (2d Cir.2008) (internal quotations omitted)
(emphasis added). Plaintiffs “must allege sufficient facts to
support their § 1983 claims. Bare conclusions, even read in
the light most favorable to plaintiff, may prove insufficient.
‘The existence of the § 1983 remedy does not require that
federal courts entertain all suits in which unconstitutional
deprivations are asserted. A federal constitutional question
must exist ‘not in mere form, but in substance, and not in
mere assertion, but in essence and effect.’” Smith v. Plati,
258 F.3d 1176 (10th Cir. 2001)(quoting Wells v. Ward, 470
F.2d 1185, 1189 (10th Cir. 1972); in turn quoting Cuyahoga
River Power Co. v. N. Ohio Traction & Light Co., 252 U.S. 388,
397 (1920)). Additionally, the protections afforded under
42 U.S.C. § 1983 were not intended to differ from state to
state, and federal–not state–law governs a § 1983 action.
See, e.g., Busche v. Burkee, 649 F.2d 509, 518 (7th Cir.1981);
see also Martin v. Duffie, 463 F.2d 464, 467-68 (10th Cir.
1972) (“the vindication of federal civil rights guaranteed by
the Constitution is peculiarly subject to federal substantive
law”); Howlett ex rel. Howlett v. Rose, 496 U.S. 356 (1990).

The third method for proving state action is to show
a “symbiotic relationship” under which the State has “‘so
far insinuated itself into a position of interdependence’
with a private party that ‘it must be recognized as a joint
participant in the challenged activity.’” Gallagher, 49 F.3d
at 1451 (citing Burton v. Wilmington Parking Auth., 365 U.S.
715, 725 (1961)); see also Milburn v. Anne Arundel County
Dep’t of Social Servs., 871 F.2d 474, 477 (4th Cir. 1989)
(“for a private party to fall within the scope of § 1983 as
a state actor, the State must have so far insinuated itself
into a position of interdependence with the charged party
that it must be recognized as a joint participant in the
challenged activity”). More recent authorities refer to such
a relationship using the term “entwinement.” Rodrigues, 293
F.3d at 1204-05 (citing Brentwood Acad. v. Tenn. Secondary
Sch. Athletic Case Ass’n., 531 U.S. 288, 302 (2001)). Finally,
the “joint action” test requires a showing that a private
party is a “willful participant in joint action with the State
or its agents.”Gallagher, 49 F.3d at 1453; Dennis v. Sparks,
449 U.S. 24, 27 (1980). “When applying this analysis, courts
generally ‘examine whether state officials and private
parties have acted in concert in effecting a particular
deprivation of constitutional rights.’” Rodrigues, 293 F.3d
at 1205 (quoting Gallagher, 49 F.3d at 1453). Generally,
this test requires a showing that the state “substantially
assisted in the allegedly wrongful conduct” or “share[d] a
specific goal to violate the plaintiff’s constitutional rights
by engaging in a particular course of action.” Gallagher, 49
F.3d at 1455. “Just as with the other tests for state action,
the mere acquiescence of a state official in the actions of a
private party is not sufficient.” Id. at 1453.

Private Parties as “State Actors”
Under Section 1983
Ostensibly, Husband—who is not a salaried employee
of or volunteer for any State agency—would be a private
party not subject to a civil rights lawsuit. However, in certain
circumstances, even private parties may find themselves
subject to liability under 42 U.S.C. § 1983. The Tenth Circuit
has identified four tests which determine whether private
parties should be deemed “state actors” when conducting
a § 1983 state action analysis: (1) the public function test,
(2) the nexus test, (3) the symbiotic relationship test and
(4) the joint action test. Johnson v. Rodrigues (Orozco), 293
F.3d 1196, 1202 (10th Cir. 2002). “The public function test
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Husband was Not a State Actor When He Was
Plaintiff’s Foster Father
Over the past several years, the Federal courts have
nearly universally held that foster parents/foster caretakers
are not in and of themselves “state actors” or persons acting
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of hot water and not to seek immediate medical attention,
let alone significantly encouraged or participated in them.”
Leshko, 423 F.3d at 340-41. The plaintiff in Leshko argued
that “Pennsylvania comprehensively regulates foster care,
and funds that care together with its counties,” and asked
that the Court “therefore infer a sufficiently ‘close nexus’
between the Servises and Pennsylvania that we deem [the
foster parents’] decisions to be the Commonwealth’s.” Id.
at 341. However, the Third Circuit noted that “the Supreme
Court repeatedly has rejected that argument.” Id. (citing
Am. Mfrs. Mut. Ins. Co. v. Sullivan, supra, 526 U.S. at 52
(holding that “[a]ction taken by private entities with the
mere approval or acquiescence of the State is not state
action”)). Indeed, the Court found that, “[w]hile Leshko
invoke[d] the full array of actor-centered theories of state
action, only one arguably applie[d] to her case.” Leskho,
423 F.3d at 341.

Continued from Page 13
“under color of state law” within the meaning of 42 U.S.C.
§ 1983. See, e.g., Leshko v. Servis, 423 F.3d 337, 347 (3d Cir.
2005); Rayburn v. Hogue, 241 F.3d 1341, 1347-48 (11th Cir.
2001); Milburn v. Anne Arundel County Dep’t of Social Servs.,
871 F.2d 474, 477 (4th Cir. 1989); Weller v. Dep’t of Social
Servs. for Baltimore, 901 F.2d 387, 392 (4th Cir.1990) (“[T]he
harm suffered by a child at the hands of his foster parents is
not harm inflicted by state agents”).1 In Rayburn v. Hogue,
the United States Court of Appeals for the Eleventh Circuit
noted that, as is the case in New Mexico, the Tort Claims
Act of the State of Georgia includes foster parents in the
definition of state employees. Rayburn, 241 F.3d at 1347.
The Court disagreed with the district court’s conclusion
that Georgia’s decision to waive sovereign immunity and
consent to suit for the torts of foster parents, combined
with the decision to provide total immunity to foster
parents for torts committed during their employment as
foster parents, created a nexus between the state and the
regulated activity of foster parents that is sufficient to make
foster parents state actors. Id. at 1347-48. While the State
of Georgia regulated foster parenting to an extent, and,
thus, might arguably have had a symbiotic relationship
with a foster parent, the Court found that this relationship
certainly did not encourage or sanction child abuse in
any way. Id. at 1348. The Court further held that the act
of extending governmental tort liability and immunity
rules to foster parents does not transform foster parents
into actors, and that, at most, the relationship between
Georgia’s extension of immunity to foster parents and the
alleged child abuse of which the plaintiffs complained is
a tenuous one insufficient to establish state action. Id. at
1348-49.

Thus, the Third Circuit in Leshko narrowed its focus
to the “closer question” of “whether the Servises were
delegated a ‘traditionally and exclusively’ state function.”
Leshko, 423 F.3d at 341 (citing Jackson v. Metro. Edison Co.,
supra, 419 U.S. at 353). The Court found that in Pennsylvania
(as in New Mexico) state regulations govern the foster care
relationship, and government funding is provided to foster
parents. Id. at 339 (citing 35 Pa.Code § 3700; In re Adoption
of Crystal D.R., 331 Pa.Super. 501, 480 A.2d 1146, 1150
(1984)). The Third Circuit also noted that a Pennsylvania
state court had previously held that foster parents in that
state are county “employees” under Pennsylvania’s Political
Subdivision Tort Claims Act. Leshko, 423 F.3d at 339 (citing
42 Pa.C.S. § 8501; Patterson v. Lycoming County, 815 A.2d
659, 661 (Pa.Commw.Ct.2002)). Despite these facts, the
Third Circuit rejected “the proposition that Pennsylvania’s
characterization of [foster parents] as ‘employees’
automatically makes them state actors.” Leshko, 423 F.3d at
342. Finally, the Court found that no aspect of providing
care to Pennsylvania foster children has ever been the
exclusive province of the government. Id. at 343. Indeed,
neither the “federal Constitution nor the Pennsylvania
Constitution requires that the state provide care for foster
children.” Id. at 344. Instead, foster care in Pennsylvania, as
it is in New Mexico, “is a creature of statute.” Id. As such,
the Court found that the foster parent Defendants were
not “state actors” for purposes of Section 1983.

In Leshko v. Servis, the Third Circuit saw “no allegation
in [plaintiff ] Leshko’s complaint that the Commonwealth
of Pennsylvania condoned the [foster parent] Servises’
decisions to leave Leshko sitting unattended next to a pot
1
See also Marr ex rel. Marr v. Schofield, 307 F.Supp.2d 130,
134 (D. Me. 2004); P.G. v. Ramsey County, 141 F.Supp.2d 1220, 1226
(D.Minn.2001); Walker v. Johnson, 891 F.Supp. 1040, 1051 (M.D.Pa.1995);
Lintz v. Skipski, 807 F.Supp. 1299, 1307 (W.D.Mich.1992), aff’d, 25 F.3d
304 (6th Cir.), cert. denied, 513 U.S. 988 (1994); McCrum v. Elkhart County Dep’t of Pub. Welfare, 806 F.Supp. 203, 208 (N.D.Ind.1992); Pfoltzer
v. County of Fairfax, 775 F.Supp. 874, 891 (E.D.Va.1991), aff’d, 966 F.2d
1443 (4th Cir. 1992); Pullings v. Jackson, 2007 WL 1726528, *3 (D.S.C.
June 13, 2007) (unpublished); Weaver v. Utah, 2008 WL 4318169, *3-4
(D. Utah Sep. 15, 2008) (unpublished); Castonguay v. Feener, 2009 WL
5033974, *2 (D.Neb. Dec. 14, 2009) (unpublished); Murphy v. Goff, 2010
WL 2292130, *9 n.12 (W.D. Va. June 10, 2010) (unpublished); Goodson
v. Maggi, 2010 WL 1006905, *4 (W.D. Pa. Feb. 22, 2010) (unpublished);
K.H. Through Murphy v. Morgan, 914 F.2d 846, 852 (7th Cir.1990) (assuming without deciding that foster parents are not state actors); cf.
United States v. Peneaux, 432 F.3d 882, 896 (8th Cir.2005); Martinez v.
County of Kerr, 2007 WL 1079937 (E.D. Cal. Apr. 9, 2007) (unpublished).
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The United States Court of Appeals for the Tenth
Circuit has not squarely addressed this particular issue.
However, in the past several years, the District of New
Mexico has twice addressed the question of whether
a foster parent can be considered a “state actor” under
Section 1983, finding both times that this question is
answered in the negative. In Barbara R. v. Couch, No. CV03-1225 MCA/WDS, Doc. No. 226, Mem. Op. and Order
(D.N.M. Sep. 30, 2006) (unpublished), U.S. District Judge
M. Christina Armijo granted summary judgment to the
estate of Peter Chavez, who had allegedly raped his foster
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state law, the required nexus cannot be established to find
state action where a person rapes or sexually abuses his
foster child, and Judge Armijo did not find the existence of
such a nexus.

Continued from Page 14
daughter, finding that the estate was entitled to summary
judgment on plaintiff’s federal civil rights claims based
on a lack of state action. In its motion, the Chavez Estate
argued that foster parents are not state actors for purposes
of 42 U.S.C. § 1983, even when there exists a statute (as is
the case in New Mexico state law) defining foster parents
as public employees.

Even under the symbiotic relationship/entwinement
test, Judge Armijo cautioned that
“extensive state
regulation, the receipt of substantial state funds, and the
performance of important public functions do not necessarily
establish the kind of symbiotic relationship between
the government and a private entity that is required for
state action” (emphasis added). Barbara R., at 21 (quoting
Gallagher, 293 F.3d at 1451). Judge Armijo found that other
courts considering this issue have concluded that there is
no entwinement or symbiotic relationship between the
government and the abusive conduct of private individuals
with whom the state contracts to provide foster care for a
child in state custody. Barbara R., at 21 (citing Rodrigues,
293 F.3d at 1205; Leshko, 423 F.3d at 341; Rayburn, 241 F.3d
at 1348). Finally, with respect to the “joint action” analysis
of state action, Judge Armijo found that the other circuits
have flatly rejected claims that state involvement in the
provision of foster care renders a foster parent’s abuse of
a child in his care a “joint action” with the state. Barbara R.,
at 22 (citing Rodrigues, 293 F.3d at 1205; Leshko, 423 F.3d at
341).

In Barbara R., Judge Armijo found that other courts
applying each of these tests “have persuasively reasoned
that foster parents who abuse a child in their care are not
acting under color of state law for purposes of 42 U.S.C. §
1983.” Barbara R., at 18 (citations omitted). Judge Armijo
rejected the plaintiff’s contention that Mr. Chavez’s role as
a foster parent satisfied the “public function” test “because
the New Mexico Tort Claims Act defines the term ‘public
employee’ to include licensed foster parents providing care
for children in the custody” of CYFD “during the relevant
time period.” Barbara R., at 18 (citing NMSA 1978, § 414-3(F)(4) ( 2004)). Judge Armjio correctly found that the
public function test “does not allow state definitions to
dictate federal court decisions under § 1983.” Id. (quoting
Leshko, supra, 423 F.3d at 342 (finding that, even where
state court held that foster parents in Pennsylvania are
county “employees” under the state’s Tort Claims Act, § 1983
action did not lie against foster parents for alleged abuse
of child)). Rather, the “ultimate question . . . in all state
action cases” is whether the Defendant’s conduct is “‘fairly
attributable to the State.’” Id. (internal citations omitted).
It is the Defendant’s “function within the state system,
not the precise terms of his employment, that determines
whether his actions can fairly be attributed to the State.” Id.
(quoting West v. Atkins, 487 U.S. 42, 55-56 (1988)).

Ultimately, Judge Armijo granted summary judgment
in favor of the estate of Peter Chavez, a foster parent
who had allegedly abused his foster child. The summary
judgment evidence on record in Barbara R. suggested that,
similar to the allegations plaintiff makes in the instant
case, there were CYFD employees who failed to heed
numerous warning signs that might have prevented (or
led to more expeditious discovery of ) Mr. Chavez’s abuse
of the child. These alleged signs included, among other
things, the report of a “mooning” incident, the complaints
from a neighbor, the discontinuation of recommended
therapy to address past sexual abuse, growing marital
discord between Mr. Chavez and his wife, and the known
vulnerabilities occasioned by the child’s history of abuse
and neglect. Barbara R., at 23. However, even viewed in
the light most favorable to the plaintiff, this evidence did
not support a reasonable inference that any of the CYFD
employees actually knew what illegal acts Mr. Chavez was
perpetrating and joined him in an effort to cover them up or
allow them to continue. Id. For all of these reasons, Judge
Armijo concluded that the Chavez Estate was entitled to
summary judgment on the plaintiff’s federal civil rights
claims under 42 U.S.C. § 1983. Id.

In particular, Judge Armijo noted that the Tenth
Circuit has ruled that the “adoption process” is not a public
function under this “arduous standard,” and that other
courts have similarly concluded that the provision of foster
care is not a public function for purposes of establishing
state action under 42 U.S.C. § 1983, even when state law
defines a foster parent as a public employee. Barbara R.,
at 19 (citing Rodrigues, 293 F.3d at 1203; Leshko, 423 F.3d
at 343-47; Rayburn, 241 F.3d at 1347; Milburn, 871 F.2d at
479). With regard to the “nexus test” method of proving
state action, Judge Armijo noted that the federal courts
have concluded that state involvement in the provision
of foster care does not establish a nexus with the private
abusive conduct of a foster parent. Id. (citations omitted).
The mere “existence of government regulations,” or receipt
of government funds by a private party, is not sufficient
to establish the required nexus. See Barbara R., at 19-20
(quoting Gallagher, 49 F.3d at 1448). Thus, even with the
government regulations on foster parents that exist under
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Nearly three years later, the District of New Mexico
again revisited this issue in MacNeilage v. Young, No. CV07-841 RHS/WDS, Doc. No. 216, Order Granting Motion
for Partial Summary Judgment (D.N.M. May 19, 2009)
(unpublished). MacNeilage involved claims against a
treatment foster parent for physical abuse, including
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officials, at least for some purposes.” MacNeilage, at 7 (citing
Johnson ex rel. Estate of Cano v. Holmes, 455 F.3d 1133, 1140
& n.4 (10th Cir. 2006)). Judge Scott rejected the plaintiffs’
argument and affirmatively held that “[t]he Tenth Circuit
has yet to determine that foster parents are state actors
for purposes of liability under § 1983, and Plaintiffs point
to no binding precedent to that effect.” Id. In fact, Judge
Scott noted that “the Circuit Courts of Appeals that have
considered whether foster parents are state actors subject
to liability under § 1983 conclude that they are not.” Id. at
7-8 (citing Leshko, supra, 423 F.3d at 342; Rayburn, supra,
241 F.3d at 1348 n.10; K.H. v. Morgan, supra, 914 F.2d at 852;
Lundy v. Colmenero, 2008 WL 3546739, *2 n.1 (S.D.Cal. Aug.
13, 2008) (unpublished) (noting that “all circuits [that have
definitively resolved the issue] agree that foster parents
are not state actors for the purposes of section 1983”)).
Ultimately, Judge Scott found that the Defendant was not a
state actor for purposes of § 1983 in her role as a treatment
foster parent, and held that Young would be deemed not to
be a state actor. Id. at 8.

Continued from Page 15
allegations that the parent “hit, beat, bound, struck, bit,
whipped, tortured, starved and otherwise deprived the
children.” MacNeilage, at 3 n.3. The issue before the Court
was, again, whether a foster parent could be considered
a state actor under Section 1983. Id. at 6. The plaintiffs
alleged that the foster parent, “in providing psychological
and medical care to [foster children] . . . intertwined her
sufficiently with state activity that she [was] a state actor.”
Id. U.S. Magistrate Judge Robert Hayes Scott disagreed,
concluding that the Defendant foster parent was not a
“state actor” for purposes of liability under § 1983. Id. at
6-7. In so holding, Judge Scott, like Judge Armijo before
him, determined that the foster parent was not a state
actor based on any of the four tests for determining state
action. Id. at 7.
In MacNeilage, the plaintiffs argued that the Tenth
Circuit has stated that foster parents “play a public role when
they take in foster children” and observed that New Mexico
“regulations suggest that foster parents are effectively state

In deciding Barbara R. and MacNeilage, Judges
Armijo and Scott noted that the weight of authority
from other circuits is persuasive and accords with the
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7A-1 et seq. The very purpose of the CPALA–under which
foster homes are licensed, see NMSA 1978 § 40-7A-4–is to
facilitate the licensing of agencies for the placement of
children in an environment where a healthy and normal
parent-child relationship may exist between the foster
parent and the child. See NMSA 1978 § 40-7A-2; see also
N.M. ADMIN. CODE § 8.26.2.8 (the purpose of placement
services is to recruit, support and retain safe and stable
families willing to make life-long commitments to foster
children). Ultimately, “[i]t is the intent of the [New Mexico]
legislature that, to the maximum extent possible, children
in New Mexico shall be reared as members of a family unit.”
NMSA 1978 § 32A-1-3(A)(emphasis added). State control
over the day-to-day activities of foster families would make
it impossible to replicate the family unit (i.e. the parentchild relationship) that these statutes and regulations
seek to promote. See I.H. by Litz v. County of Lehigh, 610
F.3d 797, 811-12 (3d Cir. 2010) (even where foster parents
“were constrained in important ways” and were “subjected
to consistent monitoring” by placement agency, foster
parents “still had a great deal of discretion on a daily basis
over how to care for” children such that a master-servant
relationship did not exist between agency and foster
parents).

Continued from Page 16
Tenth Circuit’s general framework for determining the
parameters of state action in this context. Barbara R., at
17 (citing Lynn v. St. Anne Institute, 2006 WL 516796, at *17
(N.D.N.Y. Mar. 2, 2006) (unpublished decision and order
adopting the reasoning of other circuits in the absence of
binding precedent and finding that facility was not a state
actor under Section 1983)); MacNeilage, at 7-8 (citations
omitted). It is particularly noteworthy that, in the last six
years, at least three of the federal districts of the Tenth
Circuit–including New Mexico, twice–have held that foster
parents are not state actors under 42 U.S.C. § 1983 under
the framework for establishing state action. See Culpepper
v. Bd. of County Comm’rs of Weld County, Colorado, 2008 WL
149985, *7 (D. Colo. Jan.14, 2008) (unpublished); Weaver v.
Utah, supra; Barbara R., supra; MacNeilage, supra.
Under this wealth of case law, Husband is clearly not
a “state actor” or person acting “under color of state law.”
In her Complaint, Plaintiff averred that foster parents and
foster homes were heavily regulated by the State of New
Mexico at all times material to the Complaint, and that
CYFD defined foster parents as agents of CYFD in applicable
regulations at the time. However, “state regulation, even
when extensive, is not sufficient to justify a finding of a
close nexus between the state and the regulated entity.”
Lansing v. City of Memphis, 202 F.3d 821, 830 (6th Cir. 2000)
(citations omitted). Even in “extensively regulated arenas . . .
the courts have been unwilling to find that state regulation
alone is sufficient to impute the actions of the regulated
entity to the state.” See id. at 832 (citation omitted); see
also Jackson v. Metro. Edison Co., supra, 419 U.S. at 350
(state regulation, even if “extensive and detailed,” did not
make a utility’s actions state action); Rendell-Baker v. Kohn,
supra, 457 U.S. 830, 840 (1982) (a school’s receipt of public
funds did not make the school’s discharge decisions acts
of the State); Blum v. Yaretsky, 457 U.S. 991, 1004-05 (1982)
(nursing homes’ dependence on government funds did
not make the acts of the physicians and nursing home
administrators acts of the State).

Finally, Plaintiff did not allege that any other true
state actors (such as CYFD social workers, police or other
employees of the State of New Mexico) colluded or
conspired with Husband to cover up the alleged sexual
abuse as it was occurring. Instead, Plaintiff alleged that,
pursuant to detailed and explicit state statutes and
regulations, CYFD operated and maintained the foster
home through its employees, and that these unnamed
employees missed certain “red flags” that should have
alerted them to the alleged abuse, emboldening Husband
to continue his sexual molestation of Plaintiff. The “joint
action” test, however, demands more: it requires a showing
that Husband was a “willful participant in joint action with
the State or its agents.” Barbara R., at 21 (citations omitted);
see also Sybalski, supra, 546 F.3d at 257-58.
In sum, the weight of the federal authority supports
the conclusion that there is no nexus, joint action,
entwinement or symbiotic relationship between the state
and the alleged abusive conduct of Husband, a private
individual who was licensed by the state to provide
foster child care to Plaintiff. Plaintiff did not allege any
facts suggesting that the alleged sexual molestation was
somehow attributable to the State of New Mexico based
upon some public function that was delegated by the State
to Husband, or that the State has exercised coercive power
or has provided such significant encouragement in the
alleged sexual molestation. The facts alleged in Plaintiff’s
Complaint are not sufficient to hold Husband liable as a
state actor or person acting “under color of state law. As
such, under the subject hypothetical, Husband’s Motion to
Dismiss should be granted in its entirety.

Next, the provision of day-to-day, hands-on child
care is not a function traditionally exclusively reserved
to the States. See, e.g., Bowser v. Blair County Children and
Youth Servs., 346 F.Supp.2d 788, 798-99 (W.D. Pa. 2004);
Lethbridge v. Lula Belle Stewart Ctr., 2007 WL 2713733, *3
(E.D. Mich. Sept. 17, 2007) (unpublished) (the provision of
hands on, day-to-day child care is not the state’s obligation)
(citing Leshko, supra, 423 F.3d at 342; Milburn, supra, 871
F.2d at 479 (“[t]he care of foster children is not traditionally
the exclusive prerogative of the state”)). As noted above,
foster care in New Mexico is not mandated by the state
constitution but is instead controlled by statute: the Child
Placement Agency Licensing Act (CPALA), NMSA 1978 § 40-
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Identifying and Responding to
Conflicts of Interest in Workers’
Compensation Reimbursement
Cases
By Carlos G. Martinez, Esq.
Butt Thornton & Baehr P.C.
Section 52-5-17 of the New Mexico Workers’
Compensation Act permits the employer and insurer in
a workers’ compensation case to recover funds from a
negligent third party where the cause of the worker’s
injuries are attributable to the third party. NMSA 1978,
Section 52-5-17 (as amended). Although the title of Section
52-5-17 is “Subrogation,” the case law in New Mexico has
made it very clear that the right conferred on the employer
and insurance carrier is a right of “reimbursement”. The
distinction between a right of reimbursement and a
right of subrogation is that under a right of subrogation
the insurance carrier can file a direct action against the
negligent third party. Most automobile and other nonworkers’ compensation policies contain a subrogation
provision. Insurance companies employ this right of
subrogation to recover funds from negligent third parties.

direct action against the worker and the worker’s attorney.
Another method for preserving a right of reimbursement,
if a tort lawsuit has been filed, is to file a Notice of Lien
in the state or federal court in which the tort lawsuit is
pending notifying the court and parties of the employer
and insurance carrier’s intention to assert a lien under
Section 52-5-17.

However, the employer and insurance company’s right
of reimbursement only applies to indemnity benefits and
medical benefits and does not cover any attorney fees that
have been paid as part of the workers’ compensation claim.
If you are looking for a quick brush-up on reimbursement
claims in New Mexico, I would recommend Gutierrez v.
The City of Albuquerque, 121 N.M. 172, 909 P.2d 732 (Ct.
App. 1995); Eskew v. National Farmers Union Insurance Co.,
2000-N.M.C.A.-093, 129 N.M. 667, 11 P.3d 1229; St. Joseph
Health Care Systems v. Travelers Companies, 119 N.M. 603,
893 P.2d 1007 (Ct. App. 1993).

Many large insurance companies have a separate
department within the company, typically called a
“subrogation” department, where they employ adjusters
specifically to handle reimbursement or subrogation claims.
In many cases, in fact probably in most cases, the attorney
representing the carrier in the workers’ compensation
case will have little if any prior contact with the adjuster
handling the reimbursement claim. However, it is a
common practice for the workers’ compensation defense
attorney to receive notification, either by email or a letter,
from an adjuster in a company’s subrogation department
advising that they want to be kept in the loop regarding
the status of the reimbursement claim. Regardless, the
absence of prior contact does not mean a conflict does not
exist.

A conflict of interest can arise in reimbursement cases
when the workers’ compensation insurance carrier is also
the insurance carrier for the negligent third party. Rules 16107, 108 and 109 of the Rules of Professional Conduct for
the State of New Mexico outline an attorney’s obligations if
a conflict of interest arises. Rule 16-107(A)(1) states that “a
concurrent conflict of interest exists if: the representation
of one client will be directly adverse to another client….”
Rule 16-107(A)(1) NMRA.

In most cases, the workers’ compensation insurance
carrier, either through their adjuster or their attorney,
will advise the worker or the worker’s attorney of their
right of reimbursement and request that the workers’
compensation carrier be notified if there is any judgment
or settlement in the tort case. Under the St. Joseph Health
Insurance Systems case, if the worker or the worker’s
attorney settles the underlying tort case and fraudulently
withholds funds from the workers’ compensation carrier,
the workers’ compensation carrier can proceed with a
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Workers’ compensation practice is somewhat unique in
that, in most cases, both the employer and the employer’s
workers’ compensation insurance carrier are named as
parties in the workers’ compensation case. In most cases,
the defense attorney enters an appearance for both
the insurance company and the employer. The workers’
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Identifying and Responding to Conflicts of
interest

not currently handling any cases and do not anticipate
handling any cases in the future. Rule 16-109 of the Rules
of Professional Conduct discusses the duties to former
clients. Subsection A of Rule 16-109 states: “A lawyer
who has formally represented a client in a matter shall
not thereafter represent another person in the same or a
substantially related matter in which that person’s interests
are materially adverse to the interest of the former client,
unless the former client has given informed consent,
confirmed in writing.” It is important to note that the
conflict rules apply to the lawyer and the lawyer’s law firm.
There is no bright line rule in terms of how far back the
representation has to have been before a conflict occurs. I
always recommend that if you are going to make a choice,
choose on the side of caution and obtain a waiver before
proceeding.

Continued from Page 18
compensation insurance policies typically have a provision
giving the adjuster sole authority to handle and settle the
workers’ compensation claim. However, there are instances
in which a conflict can occur, such as when the insurance
adjuster wants to settle the claim and the employer does
not. While defense attorneys typically do not get involved
in disputes between the employer and the workers’
compensation insurance company, in those instances
where a disagreement arises, the defense attorney may
have to recommend that separate counsel be retained for
one of the parties. This places the defense attorney in the
somewhat uncomfortable position of having to provide an
honest and frank evaluation of the claim, which may not
be what the employer or the insurance company wants to
hear.

If the adjuster representing the carrier in the third party
case has their own attorney, there still may be a conflict of
interest. It is still a good idea to obtain a waiver of the
conflict in writing. Ideally, the waiver would be signed
by the adjuster representing the workers’ compensation
insurance carrier as well as the adjuster representing the
alleged negligent tort feasor.

When a conflict arises, or a potential conflict arises, it
is very important for the defense attorney to memorialize
any communications in writing in the event a dispute arises
later and the defense attorney ends up being sued for
malpractice. As you can imagine, insurance companies are
usually reluctant to engage the services of an additional
attorney, because doing so will increase the cost of the
defense of the case. However, when they see a potential
conflict, defense attorneys should be firm and insist that
one of the parties obtain additional counsel. In most cases,
if the employer has already retained the services of another
attorney, that is sufficient to resolve the conflict issue.
This conflict situation becomes more complicated
again when you have two adjusters from the same insurance
company on opposite sides of the case. In my experience,
sometimes those cases are more difficult to settle than
when the adjusters are from two different companies, since
the adjusters from the same company are trying to impress
their respective bosses on what a good job they are doing,
even if it is at the expense of a fellow adjuster.
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When you are faced with a situation where it
is determined that a potential defendant in the
reimbursement claim has the same insurance carrier as the
insurance carrier in the workers’ compensation case, it is
my recommendation that the defense attorney contact the
workers’ compensation carrier and advise the adjuster of
the conflict and suggest that a waiver be obtained from
both of the adjusters for the insurance carrier, in writing.
If the attorney is unable to obtain a waiver in writing then,
unfortunately, the best course of action at that point would
be for the attorney to withdraw from the case.
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A question that often comes up is, what happens if
the matter involves an insurance company for whom the
attorney worked many years ago, but for whom they are
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Who’s In Your Corner?
In times like these, the question is certainly one to explore. As individuals stare at their bank accounts with more
questions than answers, the security and guaranteed tax-free beneﬁts of a structured settlement are more
attractive than ever. In as much, the opportunity to settle claims in a more efﬁcient and cost effective manner are
greater than ever. With all the moving parts involved in the development of a claim, ﬁnding a trusted business
partner - who truly has your best interests in mind - is invaluable! Atlas Settlement Group proudly stands behind
each of our clients as such a partner.
Jim Garrison has loyally served the settlement needs of New Mexico for more than 20 years, settling thousands of
claims during that time. More importantly, Jim and his staff have ensured that the unique needs of every claim are
met and that everything was put into place correctly, all at no cost.
Many companies claim to be there for their clients, but Atlas Settlement Group truly delivers. Now more than
ever, structured settlements make sense. Who’s in your corner?
Call Atlas Settlement Group today to assist you with your pending negotiations.

Jim Garrison
JGarrison@AtlasSettlements.com
(480) 785-6850 Cellular
(800) 661-7075 Ofﬁce
(480) 222-7075 Facsimile

Ryan Garrison
RGarrison@AtlasSettlements.com
(480) 385-8844 Cellular
(800) 661-7075 Ofﬁce

Atlas Settlement Group, Inc.
10105 E.Via Linda
Suite 103
Scottsdale, Arizona 85258
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New Mexico’s Legal Community
Maintains Year-Round
Tradition of Generosity
By Erica R. Neff, Esq.
O’Brien & Padilla, PC

•

Each year, the legal professionals of New Mexico quietly
and selflessly provide assistance to those in need. They go
beyond the pro bono service goals outlined in our Rules
of Professional Conduct to contribute to causes outside of
the legal realm. Although the demand for aid and support
is year-round, the biting winter weather this time of year
adds a unique element of urgency to already challenging
circumstances.

•

The purpose of this article is not only to bring to light
the year-round efforts of firms and individuals, but also
to provide inspiration and ideas for giving back in 2013.
While many of you are aware of and involved in charitable
programs within your own firm or company, a diverse
assortment of programs across the state are ready and
waiting for those looking for a new way to contribute.
Here is just a small sample of the many ways our legal
professionals and their families can give back:

•
•

•

•
•
•

•

•
•

Winter coat drive for the Albuquerque Public School
clothing bank.

•

Collect blankets and stuffed animals for the
Albuquerque Police Department to give to children
displaced from families following allegations of
abuse or when a custodial parent is taken into
custody.

Participate in the annual United Way campaign.
To encourage contributions, the firm matches
employees’ donations 2-to-1.
Participate in annual “adopt a family” programs with
organizations such as Barrett House, La Familia, PB&J
Family Services, and the APS Homeless Project. This
may entail buying gifts and necessities for the family,
donating household items, or volunteering to wrap
and distribute the gifts.
Sponsor children from the University of New Mexico
Psychiatric Hospital. A large percentage of the
children are in state custody or destitute, so clothing
and hygiene products are always appreciated.
Collect toiletries, socks, undershirts, movies, books,
and other items to ship to our troops abroad in
partnership with Soldiers’ Angels.
Purchase pumpkins and Halloween costumes for
kids at Cuidando Los Ninos.
Host annual food drives for The Store House Food
Bank or Roadrunner Food Bank.

In addition to these great programs, try hosting a silent
auction or raffle to raise money to donate to your charitable
organization of choice. Or, for some friendly competition,
challenge another firm to a fundraising contest. Finally,
maintaining year-round food and clothing donation boxes
is a simple and generous way to help stock the shelves at
food banks and thrift stores.

Hold friendly intra-office bake sale competition to
see which floor can raise the most money and use
the funds to provide meals for families staying at the
Ronald McDonald House.

From those who organize and promote programs, to
those who provide donations and resources, every person
plays a valuable role in these efforts. To all of you: thank
you for your contributions.

Collect toiletries and personal items to provide to
S.A.F.E. House Women’s Shelter.
Collect toys, books, and games to donate to programs
such as Toys for Tots and the Ronald McDonald
House.
Collect clothes, toys, and non-perishable food items
to donate to Joy Junction and Cuidando Los Niños.
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2012 Federal Court Civil
Rights Decisions
10th Circuit Published Opinions
By Ann L. Keith, Esq.
Stiff, Keith & Garcia, LLC.

Registered Sex Offenders’ Access to Public Libraries

Eleventh Amendment (State Sovereign Immunity) and
the ADA

Doe v. City of Albuquerque

Guttman, M.D. v. G.T.S. Khalsa

No. 10-2102 (10th Cir., filed January 20, 2012)

Nos. 10-2167 and 10-2172

John Doe, a registered sex offender, brought a facial
challenge under the First and Fourteenth Amendments
to a City of Albuquerque ban that prohibited registered
sex offenders from entering the City’s public libraries.
The District court denied the City’s motion to dismiss and
granted summary judgment in favor of Doe, concluding
that the ban burdened Doe’s fundamental right to receive
information under the First amendment and that the City
had failed to controvert Doe’s contention on summary
judgment that the ban did not satisfy the time, place, or
manner test applicable to restrictions in a designated
public forum.

(10th Cir., filed January 11, 2012)
The issue on appeal was whether the Eleventh
Amendment protects New Mexico from a suit for money
damages under Title II of the Americans With Disabilities
Act (ADA), 42 U.S.C. 12131-65. The Court of Appeals held
that New Mexico has state sovereign immunity from a
claim that it violated the ADA when it revoked the medical
license of a physician, whose practice, the state claimed,
constituted an imminent danger to the public. In this
case, the physician had a history of depression and posttraumatic stress disorder. The Court of Appeals held the
district court did not err by dismissing the ADA claim of
a physician against the State of New Mexico for revoking
his medical license, nor did the state’s actions violate the
United States Constitution. However, after careful review
of the record, the Court of Appeals determined that
the doctor may still have extant claims for prospective
injunctive relief, and Guttman’s Ex parte Young claim
was remanded for further consideration of the claim for
injunctive relief against the individual defendants on the
basis of the alleged ADA violation. (57 page opinion/5th
Appellate Opinion in this case)

Unfortunately, the City, relying on a “mistaken
interpretation of case law regarding facial challenges,
erroneously contended that it had no burden to do anything
in response to Doe’s summary judgment.” The City argued
that because Doe was challenging the ban on its face, Doe
had to show that the law could not be constitutionally
applied under any circumstance, and facts related to the
passage and purpose of the ban were irrelevant. Therefore,
the City did not present any evidence regarding the
reasons or justification for its ban, whether the ban was
narrowly tailored to address the interest sought to be
served, or whether the ban left open alternative channels
for receiving information. The Court of Appeals stated
that if the City had done so, the ban may have survived
Doe’s challenge because the Court recognized the City’s
significant interest in providing a safe environment for its
library patrons, especially children. The District Court was
affirmed.
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Grand Jury Target Notices
Elliot v. Martinez
No. 10-2213 (10th Cir., filed April 9, 2012)
Plaintiffs were targets of investigation by the Doña
Ana County grand jury. Under New Mexico law, they were
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while also conducting front-line law enforcement work
performs a non-managerial task. Because there was a
genuine dispute as to whether three of the plaintiffs had
this task as their primary duty, summary judgment was
proper only against one plaintiff (a Major and highest
ranking official) and improper as to the other plaintiffs.

Continued from Page 22
entitled to target notices that advised them of the right
to testify before the grand jury. The plaintiffs filed a civilrights action under 42 U.S.C. §1983 alleging that District
Attorney Susana Martinez violated their due-process
rights under the Fourteenth Amendment because the
target notices they received may not have complied with
state law. Under NMSA 1978, Section 31-6-11 (C)(2003),
the target notice must describe the alleged crime being
investigated, the target’s right to remain silent, and the
target’s right to counsel. It must also advise the target
of the right to testify before the grand jury on a date no
earlier than four days in the future if the target is in custody
(and ten days if the target is not). Plaintiffs were in custody
when they received the target notices and alleged that
they were untimely. Their amended complaint asserted
a procedural-due-process claim, stating that violations
of the statutory notice requirement denied them liberty
interests protected by the Fourteenth Amendment. The
district court granted the District Attorney’s motion to
dismiss on the ground that the New Mexico statute did not
establish a liberty interest protected by the Fourteenth
Amendment. The District Court held that even though
the statute created an expectation that plaintiffs would
receive four days’ notice, “a mere expectation of process”
did not establish a protected liberty interest. The Court of
Appeals affirmed because a statutory right to particular
procedures is not a liberty interest under the Fourteenth
Amendment.

Extortion and the Equal Protection Clause
SECSYS v. Vigil
No. 11-2006 (10th Cir., filed January 23, 2012)
“There are criminal laws against extortion and civil ones,
too. But until now, nearly 150 years after the Fourteenth
Amendment’s adoption, it’s never been thought that
extortion also violates the Constitution’s Equal Protection
Clause as a matter of course.” The plaintiff’s “novel theory”
was rejected by the district court and affirmed by the
Court of Appeals.
The plaintiff alleges Robert Vigil (former New Mexico
State Treasurer) and his deputy, Ann Marie Gallegos,
unlawfully discriminated against their company when they
refused to give the state contract to bidders who refused
to pay Ms. Sais’ 1 full demand. “To be sure, SECSYS admits
(as it must) that it was willing to meet the defendants’
extortionate demand at least half way – after all, the
company offered Ms. Sais most of what she sought. So
that leaves SECSYS with the remarkable argument that
it was discriminated against in violation of the federal
Constitution not because it was unwilling to pay, but
because it was willing to pay only some of an allegedly
extortionate demand.”

Fair Labor Standards Act

To prove an equal protection violation in these
circumstances, SECSYS must point to evidence that the
defendants enforced their extortionate rule with the
purpose of discriminating against those who wouldn’t
comply – because of, not in spite of, its disparate effect
on that class of persons. The argument just doesn’t work.
“Corrupt state employees usually shakedown members
of the public with the purpose of enriching themselves
or their friends, not to discriminate intentionally against
anyone, not because of the scheme’s effects on anyone
who refuses to play along.”

Maestas v. Day & Zimmerman
No. 10-2280 (10th Cir., filed January 4, 2012)
Plaintiffs, private security officers who protect Los
Alamos National Laboratory, alleged their employer
improperly classified them as exempt employees under the
Fair Labor Standards Act (FLSA). The plaintiffs argued that
they were non-exempt employees because they are “first
responders” and are owed overtime pay. The employer
argued that they were not first responders and instead fell
under either the executive, administrative, or combination
exemptions. The district court concluded that all plaintiffs
were exempt executive employees and granted summary
judgment to the defendant employer. The parties
disagreed over which of plaintiffs’ job duties was “primary,”
a determination essential to the classification of their
positions under FLSA. The Court of Appeals held that the
disputed issue was a question of fact rather than an issue
of law, and that an employee who supervises subordinates
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1
According to the complaint, Samantha Sais was Mr. Vigil’s
political rival, and as a sort of payoff to ensure her husband didn’t
challenge him in the next election, when Vigil and Gallegos solicited
bids for a state contract, they insisted that any interested contractor
hire Ms. Sais on any terms she wished. The plaintiff agreed to the
plan in principle, but ultimately found it couldn’t close the deal with
Ms. Sais because she wanted 40% of the plaintiff’s gross income
from the state contract, but the plaintiff was only willing to give
her 40% of the net. When the negotiations broke down, Vigil and
Gallegos allegedly went with another contractor who agreed to pay
Sais what she wanted.
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Close the Case
Talk to a local certified financial planner
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punitive damages jury instruction.

Continued from Page 23

Regarding the limitation on liability, the Court of
Appeals disagreed with defendants’ argument that they
were not liable, because they were not involved in the
arrest. A reasonable jury could find defendants’ conduct
to be the proximate cause of at least some portion of
plaintiffs’ prolonged detention following defendants’
transfer of custody to the arresting officers. The jury
found defendants had no reasonable suspicion of criminal
activity when they forced plaintiffs to lie on the ground,
handcuffed them, and transferred them, still in handcuffs,
to the custody of other officers. The Court of Appeals
reversed the district court’s decision that defendants could
only be liable for the first few minutes of the seizure. The
Court did not find an abuse of discretion in the minimal
discovery sanction.

Unlawful Seizure
Martinez v. Carson
Nos. 11-2095 & 11-2200 (10th Cir., filed October 17, 2012)
In cross-appeals, the parties raise challenges to
various rulings made by the district court in a §1983
action arising out of an allegedly unlawful seizure. The
defendants, employees of the New Mexico Department
of Corrections (Rio Rancho Department of Public Safety),
observed plaintiffs sitting or standing with a third man
in a low-lit area outside an apartment building in a highcrime neighborhood at night. Defendants pulled up to
the building in an unmarked police car and turned on the
emergency lights. The third man fled into the building and
one of the officers pursued him. Meanwhile the remaining
defendants forced plaintiffs to the ground, handcuffed
them, drew weapons, and conducted a pat-down
search. When additional officers arrived, the defendants
transferred the plaintiffs, still in handcuffs, into the custody
of these officers. The second group of officers eventually
arrested and booked plaintiffs, holding Mr. Martinez for
twelve hours and Mr. Sarmiento for five hours before their
release.

As for the defendants’ cross-appeal, the Court
concluded that defendants’ time to file a notice of appeal
began to run with the district court’s dismissal of their
first post-judgment motion, and their filing of a second,
untimely post-judgment motion did not change the 30
day deadline following the dismissal of their first postjudgment motion. The Court dismissed the cross-appeal
for lack of jurisdiction.
Qualified Immunity
Armijo v. Perales

In the plaintiffs’ §1983 action, they raised claims of
unlawful seizure against several of the officers, including
the defendants in the appeal. The district court held that
the pertinent question for the jury to decide was whether
defendants had reasonable suspicion of criminal activity
when they detained plaintiffs, if so, the brief seizure was
warranted as an investigative detention responsive to
officer safety concerns, if not, it was an illegal seizure. The
court further held that defendants could only be held
liable for their own allegedly unlawful conduct, not for
the actions of the Rio Rancho officers. The district court
thereby limited defendants’ liability of plaintiffs’ Fourth
Amendment claims to the first few minutes of the seizure.
The jury found for plaintiffs on their unlawful seizure claim,
finding defendants lacked reasonable suspicion to justify
the initial seizure and awarded compensatory and punitive
damages totaling $5,000.00.

Nos. 11-2098 (10th Cir., filed August 1, 2012)
The district court denied appellants qualified immunity
in this §1983 action. Plaintiff Armijo, former police chief
of the Village of Columbus, filed a civil suit against several
individual and entity defendants. The civil suit arose out of
an earlier criminal investigation that resulted in appellants
executing search and arrest warrants against plaintiff.
Appellants were criminal investigators in the district
attorney’s office with purview over the Village. The plaintiff
was investigated on allegations of improper evidence
handling, inventory problems relating to both police
equipment and evidence, and the mishandling of city
funds and impounded vehicles. At the same time, plaintiff
reported an alleged battery by the Village mayor to state
police. A conflicting bid sheet and purchase order relating
to a city firearm purchase caused appellants to investigate
plaintiff’s role in the transaction. While the original bid
sheet ordered six firearms, the purchase order revealed
the city had only purchased four firearms, the city’s check
amounted to the value of four firearms, and the city’s
inventory contained four firearms. One of the officer
appellants interviewed suggested plaintiff had purchased
the other two firearms for personal use. A search warrant
was issued, but the supporting affidavit did not include any

Plaintiffs appealed the district court’s order limiting
defendants’ liability to the first few minutes of the seizure
as well as an earlier discovery sanction. On cross-appeal,
defendants raised issues regarding 1) the district court’s
denial of summary judgment based on qualified immunity;
2) the district court’s denial of their Rule 50(b) motion for
judgment as a matter of law; 3) various evidentiary rulings
the district court made at trial; and 4) the inclusion of a
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Ms. Sanchez, a long-time secretarial employee of the
United States Forest Service, suffered irreversible brain
damage after falling down a flight of stairs at work. She
lost the left half of her field of vision, and requested a
hardship transfer to Albuquerque, where she could better
access ongoing medical treatment. Neither party alleged
that she was unable to perform her job, but the record
suggests she experienced difficulties at work due to her
condition, specifically with reading, bright light toleration,
and transportation to work.

Continued from Page 25
evidence connecting plaintiff to other missing inventory,
including drugs or money. The search warrant, however,
authorized a search for drugs, money and any firearms. An
arrest warrant was also issued on charges of two counts
of larceny of a firearm, or, in the alternative, two counts of
embezzlement.
The appellants executed the search warrant and found
the two allegedly missing firearms, but no evidence relating
to drugs, money, or other missing inventory. Plaintiff was
arrested. The charges were later dismissed with prejudice
for lack of prosecution. Plaintiff’s §1983 complaint raised
a number of claims against several defendants, including
claims of false arrest, false imprisonment, illegal search and
seizure, and retaliation in violation of the First Amendment
arising from plaintiff’s report of the mayor’s alleged
battery. Appellants moved for summary judgment based
on qualified immunity. The motion was denied because the
search and arrest warrants were invalid, and the appellants
were not entitled to qualified immunity on plaintiff’s false
arrest, false imprisonment, and illegal search and seizure
claims. The district court held genuine issues of material
fact existed as to certain elements of plaintiff’s retaliation
claim, and therefore denied summary judgment on that
claim.

Plaintiff was assigned to a 120-day detail in
Albuquerque, and she saw a specialist who helped her
learn techniques that made reading easier, but Forest
Service employees in Albuquerque felt she was disruptive
and inefficient. At least one employee recommended that
she not be permanently assigned to the Albuquerque
office. She was not selected for either of two equivalentpay positions in Albuquerque for which she met the
minimum qualifications.
The Forest Service declined to accommodate her
request for transfer and she brought suit under the
Rehabilitation Act, 29 U.S.C. §791 and for subjecting her
to a hostile work environment (her former co-workers in
Texas allegedly mocked her brain injury saying that she
was “crazy,” “not all there,” and “not right in the head.” She
also alleged her supervisor made gestures to this effect.).
She eventually took a pay cut to accept an accounting
technician position with the Albuquerque Forest Service.
The district court granted the Forest Service’s motion for
summary judgment, concluding that she was not disabled
within the meaning of the Act. The Court of Appeals
disagreed and held that Sanchez raised a genuine issue
of material fact regarding her disability, without resolving
the reasonableness of a transfer accommodation in this
particular case. Transfer accommodations for the purpose
of medical treatment or therapy are not unreasonable per
se.

The Court of Appeals agreed with the district court that
the search warrant violated plaintiff’s Fourth Amendment
rights. The supporting affidavit detailed evidence of
plaintiff’s alleged larceny of the two firearms. It offered no
evidence linking plaintiff to any missing funds, narcotics, or
any other police department property. The Court also held
that a reasonably well-trained officer would have known
a search pursuant to such a facially overly broad warrant
was illegal under clearly established law. Regarding the
arrest warrant and appellants claim that they are entitled
to qualified immunity on plaintiff’s false arrest and false
imprisonment claims because the arrest warrant was
supported by probable cause, the Court agreed with the
district court that the arrest warrant lacked probable cause.

Unlawful Arrest and Excessive Force
Romero v. Story
Nos. 11-2139 (10th Cir., filed February 23, 2012)

On plaintiff’s First Amendment retaliation claim, the
Court of Appeals determined it lacked jurisdiction because
the district court found genuine issues of material fact
precluded summary judgment, and the Court of Appeals
does not have jurisdiction to review the district court’s
factual findings.

Plaintiff filed this action against defendants, Las
Cruces law enforcement officers, alleging unlawful arrest
and excessive force in violation of 42 U.S.C. § 1983. The
district court denied defendants’ qualified immunity claim
and defendants appealed. The Court of Appeals affirmed
the district court’s denial of summary judgment as to the
unlawful arrest, and vacated the district court’s denial of
summary judgment as to excessive force, and remanded
the case.

The Rehabilitation Act
Sanchez v. Vilsack
Nos. 11-2118 (10th Cir., filed September 19, 2012)
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plaintiff before he turned around to enter the apartment,
the court did not reach the parties’ arguments concerning
whether plaintiff’s behavior constituted flight or evasion.
The district court further held the outcome of plaintiff’s
excessive force claim depended on the outcome of his
unlawful arrest claim. Therefore, because the district court
concluded a dispute of material fact existed regarding
plaintiff’s unlawful arrest claim, the court believed it could
not evaluate whether the force used in connection with
that arrest was excessive and denied qualified immunity
on that claim.

Continued from Page 26
ordinarily not appealable, a decision of a district court is
appealable if it falls within “that small class which finally
determine claims of right separable from, and collateral to,
rights asserted in the action, too important to be denied
review and too independent of the cause itself to require
that appellate consideration be deferred until the whole
case is adjudicated.” Cohen v. Beneficial Indus. Loan Corp.,
337 U.S. 541, 546 (1949).

Once a defendant asserts the doctrine of qualified
immunity, the plaintiff must show: 1) the defendant
violated a constitutional or statutory right, and 2) that the
right was clearly established at the time of the defendant’s
conduct. The Court of Appeals held defendants did not
have a particularized and objective basis to detain plaintiff,
and defendants lacked reasonable suspicion to detain
plaintiff in connection with the vandalism of Diaz’s vehicle.
The U.S. Supreme Court has held in Kentucky v. King, 131
S.Ct. 1849 (2011), when law enforcement officers knock on
a door without a search warrant and the occupant makes
the decision to open the door and speak to the officers,
the occupant “may refuse to answer any questions at any
time.” If the officers want to force a suspect to speak, they
must have reasonable suspicion or probable cause under
the Constitution. Because the Court of Appeals held
defendants lacked reasonable suspicion to detain plaintiff
for the vandalism, defendants lacked probable cause to
arrest plaintiff for flight or evasion under state statute,
thereby violating plaintiff’s constitutional right to be free
from unlawful arrest.

In this case, Aaron Diaz heard a loud noise outside his
apartment. He went outside to investigate and noticed
someone had vandalized his vehicle. He observed a
Hispanic male in the same parking lot at his vehicle. He
called law enforcement twice – initially to report the
vandalism and later to report the Hispanic male had
entered an apartment. The officers arrived and knocked
on the apartment Diaz said the male had entered. Plaintiff
opened the door and took one or two steps outside the
apartment. Defendants told him to take his hands out
of his pockets and he did. Plaintiff, not understanding
why police knocked on his door, turned back toward the
apartment and proceeded one or two steps. Defendant
Story grabbed plaintiff from behind to prevent his entry
into the apartment. Another defendant simultaneously
performed a leg sweep, causing plaintiff to hit the ground,
chip a tooth and cut his lip. Plaintiff was handcuffed and
arrested. He brought suit alleging unlawful arrest and
excessive force while executing the arrest in violation of
the Fourth Amendment. Defendants filed a motion for
summary judgment as to plaintiff’s civil rights claims,
arguing they were entitled to qualified immunity.
Defendants maintained they had probable cause to arrest
plaintiff based on his “flight” and “evasion,” pursuant to
NMSA 1978, Section 30-22-1(B). They also alleged they
had reasonable suspicion to detain a Hispanic male in the
apartment in connection with the vandalism because of
Diaz’s identification. As to excessive force, defendants
argued they employed force for officer safety reasons. They
contended a leg sweep is not excessive force to prevent a
person from resisting or evading arrest.

As to the excessive force claim, when a case involves
“claims of both unlawful arrest and excessive force arising
from a single encounter,” the district court must “consider
both the justification the officers had for the arrest and the
degree of force they used to effect it.” Cortez v. McCauley, 478
F.3d 1108, 1127 (10th Cir. 2007); therefore, the claims must
be analyzed separately and independently, even though
the evidence may overlap. Because the district court did
not even evaluate whether the force was excessive, the
Court of Appeals vacated the denial of qualified immunity
as to the excessive force claim and remanded to the district
court to evaluate the excessive force claim separate and
independent from the unlawful arrest claim.

The district court denied the motion for summary
judgment on the basis of qualified immunity holding
1) defendants violated plaintiff’s constitutional right
to be free from arrest without probable cause. Under
NMSA 1978, Section 30-2201(B), law enforcement must
“reasonably believe that there existed a lawful basis to
apprehend or arrest [plaintiff ], unrelated to the flight;” and
2) plaintiff’s mere presence at the scene of a past crime
did not support a reasonable suspicion that plaintiff had
committed vandalism. Because the district court held
defendants lacked reasonable suspicion to apprehend
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Electromagnetic Radiation
Firstenberg v. City of Santa Fe
Nos. 11-2156 (10th Cir., filed October 9, 2012)
Arthur Firstenberg is the founder of the Cellular Phone
Task Force. He alleges that he suffers from a condition
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Although Mr. Firstenberg did make reference in the
complaint to four different sources of federal law: the
TCA, the ADA, the Fourteenth Amendment, and the
Fifth Amendment, invocation of these sources of federal
law is not sufficient to bring the case into federal court.
Mr. Firstenberg makes no reference to the ADA or the
U.S. Constitution in the “Case of Action” section of his
complaint, and his complaint’s prayer for relief seeks only
an order directing the City to enforce its Code.

Continued from Page 27
known as electromagnetic hypersensitivity (EHS), which
requires him (as well as others) to avoid exposure to sources
of electromagnetic radiation (EMF). These sources include
cell-phone towers, sometimes called “base stations,” which
emit EMF. Firstenberg’s claims against the City of Santa
Fe assert that signal upgrades at AT&T base stations in
Santa Fe adversely affected his health and that the City
is required to regulate those upgrades. The district court
dismissed his claims against the City and AT&T for failure
to state a claim. After a full round of appellate briefing, the
Court of Appeals noted a potential jurisdictional infirmity:
the failure of Mr. Firstenberg’s complaint to satisfy the wellpleaded complaint rule for purposes of federal-question
jurisdiction under 29 U.S.C. § 1331. The Court asked for
supplemental briefing and all parties insisted that federal
jurisdiction is proper. The Court of appeals disagreed and
remanded the case to the district court with directions to
vacate its judgment and remand the case to state court.

Probable Cause
Storey v. Taylor
Nos. 11-2180 (10th Cir., filed October 1, 2012)
Plaintiff brought civil rights claims against Los Lunas
police officers after they arrested him at his home during
an investigation of a report of a loud domestic argument.
The issue in this case is whether the officers had probable
cause to order plaintiff to step outside his home and arrest
him when he refused to do so, and if exigent circumstances
or community safety concerns could support the seizure
to facilitate further investigation. The Court of Appeals
concluded the officers lacked probable cause and exigent
circumstances to justify the arrest, and the community
caretaking exception to the Fourth Amendment did not
apply in this case, reversing the district court’s grant of
summary judgment.

In the initial state court proceeding, Mr. Firstenberg
also alleged that he suffered from EHS, and that he
was “a qualified individual with a disability” under the
Americans with Disabilities Act and that he was, therefore,
beneficially interested in the enforcement of the City
Ordinance requiring the City’s Board of Adjustment
to approve a special exception if there is to be “more
intense use” of an existing structure. The state court
issued an alternative writ of mandamus, ordering the City
to prohibit the 3G broadcasts unless and until special
exceptions were granted or to show cause why it had not
done so. AT&T and the City then removed the action to
federal district court, asserting jurisdiction based on the
existence of a federal question under 28 U.S.C. §1331.
They each filed Rule 12(B)(6) motions. They also argued
that Mr. Firstenberg was “not making any claim under the
ADA,” and even if he was, the claim failed. The district
court granted the defendants’ motions to dismiss. The
court concluded the TCA preempted the City’s authority
to regulate AT&T’s broadcast upgrades, and construed Mr.
Firstenberg’s complaint (state-court mandamus petition)
as raising separate equal protection, procedural due
process, and substantive due process claims. The court
briefly addressed those claims and denied each of them.

Officers received an anonymous call reporting a loud
argument at plaintiff’s address. Investigating officers
arrived and did not hear an argument. They knocked on
the front door and plaintiff answered. An officer’s belt
tape revealed the following exchange:
TAYLOR: Hi. Was there an argument here?
STOREY: My wife was, yeah.
TAYLOR: Your wife was?
STOREY: Yeah.
TAYLOR: OK, that’s why we’re here. What’s going on?
Is your wife here now?
STOREY: No.
TAYLOR: She’s not here now?
STOREY: Uh-uh.

Mr. Firstenberg timely appealed and retained counsel.
The Court of Appeals determined it lacked jurisdiction to
decide the appeal, as did the district court, because he did
not plead a federal question. Mr. Firstenberg asserted a
claim based on Code § 14-3.6(B)(4)(b), arguing that the City
was duty-bound to regulate AT&T’s 3G broadcasts. Federal
law neither created this cause of action, nor is federal law a
necessary element of it. It is purely a state-law claim.
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TAYLOR: OK. Did she [inaudible] with you or what
went on?
STOREY: We had a little argument. I don’t know who 		
called.
TAYLOR: OK, she didn’t call, your neighbor called.
STOREY: OK.
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At this point, Taylor appears to have pulled Storey
outside, handcuffed him, and placed him under arrest.
After another exchange that is mostly inaudible on the
belt tape, Taylor said:

TAYLOR: OK. You guys stand outside arguing and 		
fussing . . .
STOREY: Listen, listen, it wasn’t outside.
TAYLOR: Well, here’s the deal. Your neighbors called,
OK.

TAYLOR: You’re going to jail because you refuse to
comply because you’ve got a case of the attitude.

STOREY: I was not outside.

STOREY: I’ll lay down on the ground if you want me to.

TAYLOR: Well, it doesn’t matter. If they hear you, 		
it’s the same as you being outside. Alright? That’s
how that works. OK? I’m sitting here. As long as you
guys are safe and there’s only one of you home, 		
that’s all we’re concerned about.

		
		
		
		
		

STOREY: [inaudible]
TAYLOR: There’s no one else in the house with you?

Garcia transported Storey to the police department,
where he was charged with resisting, evading, or
obstructing an officer.

STOREY: My dogs.
TAYLOR: Your dogs are in the house with you? OK.
Is your wife coming home later, what’s going on with
[inaudible]

When the officers first arrived, Storey’s wife, Theresa,
was not in the home, but had gone to pick up the couple’s
children from school. While the officers were questioning
Storey, Theresa arrived back home, entering through
the attached garage. After the officers placed Storey
under arrest, Theresa came out to speak to Taylor and an
unidentified officer.

STOREY: [inaudible]
Taylor then asked Storey about the subject of his
argument with his wife. When Storey refused to tell him,
he ordered Storey to exit the house:

Storey and his wife sued the officer in state court,
under a number of state and federal claims, and the
defendants removed to federal court. The district court
granted summary judgment for the defendants on Storey’s
wrongful arrest and retaliatory arrest claims, but allowed
Storey’s excessive force claim to proceed to trial. The jury
did not reach a verdict on the excessive force claim, and
Storey abandoned that claim. Taylor became the only
remaining defendant.

TAYLOR: Now, what started the argument? [inaudible]
STOREY: Do I have to tell you everything?
TAYLOR: Yes you do. You have to tell me what’s going
to be safe.
STOREY: I do not have to tell you anything.
TAYLOR: Sir, step out of the house.

Taylor claimed he had probable cause to arrest Story
for failure to obey a lawful order – specifically, the order to
exit the house. Taylor admitted he did not have probable
cause to believe Storey committed a domestic-violencerelated offense. The fault with Taylor’s argument was it
relied on the assumption that the order in question was
itself lawful. However, absent exigent circumstances, Taylor
had no basis on which to order Storey out of his house.
Although Storey disobeyed Taylor’s order to step out of the
house, a sufficiently coercive order requiring an individual
to leave his own house counts as a seizure subject to the
protections of the Fourth Amendment. Although the
order to “step out of the house” could be construed as
an investigatory detention rather than a full arrest, that
distinction does not matter in an individual’s own home.
Therefore, the order was not lawful, and Storey’s refusal to

STOREY: No.
TAYLOR: Step out of the house.
STOREY: I’m not doing it.
TAYLOR: You’re going to step out of the house.
STOREY: No.
TAYLOR: Listen. You shall obey my command and
step outside the house or you go to jail. Step outside.
STOREY: I am not doing that.
TAYLOR: Step out of the house.
STOREY: Why are you doing this?
TAYLOR: You are going to comply with a lawful order.
You don’t want to deal with this, you can go to jail.

Defense News

TAYLOR: Nope. You want to be a smart alec and you
want to think you’re going to tell me your rights?
Here, let me tell you State of New Mexico. You’re
required to obey me when I issue you a lawful order.
So now you can go to jail. Take him to jail. Resist to 		
obey, twenty-five hundred dollars.
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because he did not have probable cause to arrest Storey,
nor exigent circumstances.

Continued from Page 29

Finally, Storey challenged the district court’s grant
of summary judgment on his retaliatory arrest claim. He
argued a jury could find he was arrested in retaliation for
asserting his constitutional rights, based on the verbal
exchange captured by Taylor’s belt tape. Because the
district court did not answer this question, it was remanded
for further consideration.

obey could not justify his arrest, unless the order was itself
supported by exigent circumstances.
Exigent circumstances did not exist in this case. First,
Los Lunas police received a report of a loud argument at
Storey’s home. Second, by the time the police arrived,
they could not hear an argument as it had apparently
ended. Third, there were no indications of past or present
violence. Fourth, Storey answered the door, admitted he
had an argument with his wife, but claimed the argument
was over and she had left. Fifth, while talking with
Storey, they observed his wife returning to the house and
nothing about her suggested a risk to her safety. There
was nothing to justify a belief that there was an immediate
need to protect the safety of others. Taylor’s communitycaretaking duty argument failed for the same reason: the
facts do not show a likelihood of violence such that Taylor’s
actions were necessary to protect the safety of Storey, his
wife, the officers, or others. The Court of Appeals also
held that Taylor was not shielded by qualified immunity

2013 NMDLA Continuing
Legal Education Schedule
We will be posting our
2013 CLE Seminar schedule soon!
Please check our website
for more information www.nmdla.org
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